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Title  32 — National  Defense 

CHAPTER  V— DEPARTMENT  OF  THE 
ARMY 

[EP  405-1-2] 

PART  644— REAL  ESTATE 
HANDBOOK 

Procedures  Relating  to  Acquisition, 
Management  and  Disposal  of  Lands 

AGENCY:  U.S.  Army  Corps  of  Engi¬ 
neers,  DoD. 

ACTION:  Final  Rule. 

SUMMARY:  This  handbook  describes 
existing  procedures  pertinent  to  the 
real  estate  activities  of  the  Corps  of 
Engineers  as  they  relate  to  the  acqui¬ 
sition,  management  and  disposal  of 
lands  for  the  Department  of  the  Army 
(military  and  civil  works).  Department 
of  the  Air  Force,  Department  of 
Energy,  National  Aeronautics  and 
Space  Administration,  and  other  Fed¬ 
eral  agencies  as  required.  It  also  sets 
forth  the  procedures  to  be  followed 
for  the  administration  of  the  Home- 
owners  Assistance  Program  of  the  De¬ 
partment  of  Defense.  Since  this  hand¬ 
book  is  designed  to  replace  existing 
Engineer  Regulations  through  the  de¬ 
velopment  of  a  comprehensive  Engi¬ 
neer  Pamphlet,  with  a  flexible  amend¬ 
ment  method,  it  will  be  published  in 
increments  as  they  are  prepared  in  the 
new  format. 

EFFECTIVE  DATE:  January  2,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Leslie  L.  Pitchford,  Jr.,  Chief, 
Programs  Division,  Real  Estate  Di¬ 
rectorate,  Office  of  the  Chief  of  En¬ 
gineers,  Washington,  DC  20314  (202- 
693-6285). 

SUPPLEMENTARY  INFORMATION: 
Since  this  handbook  provides  only 
procedural  guidance  to  personnel  of 
the  Office  of  the  Chief  of  Engineers 
and  Corps  of  Engineers  field  operating 
agencies  having  real  estate  responsibil¬ 
ities,  notice  of  proposed  rulemaking 
and  the  procedures  thereto  are  consid¬ 
ered  unnecessary. 

Note.— The  Chief  of  Engineers  has  deter¬ 
mined  that  this  rule  does  not  contain  a 
major  proposal  requireing  preparation  of  an 
Inflation  Impact  Statement  under  Execu¬ 
tive  Order  11821  and  OMB  Circular  A-107 
(Statutory  Authority  Pub.  L.  90-483). 

Dated:  December  11, 1978. 

Thorwald  R.  Peterson, 
Colonel,  Corps  of  Engineers,  Ex¬ 
ecutive  Director,  Engineer 
Staff. 

In  consideration  of  the  above,  32 
CFR  is  amended  by  adding  a  new  Part 


644,  the  first  increment  of  which  is  as 
follows: 

PART  644— REAL  ESTATE 
HANDBOOK 

Subpart  A — Project  Planning 


Sec. 

644.1  Preface. 

Civil  Works 

644.2  General. 

644.3  Navigation  Projects. 

644.4  Reservoir  Projects. 

644.5  Mineral  Acquisition  Practices. 

644.6  Feasibility  Reports  and  Design 
Memoranda. 

644.7  Acquisition  Lines. 

644.8  Planning  and  Scheduling  Real  Estate 
Activities. 

Military  (Army  and  Air  Force)  and  Other 
Federal  Agencies 

644.21  General. 

644.22  Site  Selection. 

644.23  Real  Estate  Planning  Documents. 

644.24  Acquisition  by  Transfer  from  other 
Government  Departments  or  Agencies 
(except  Public  Domain). 

644.25  Withdrawal  of  Public  Domain  for 
Defense  Purposes. 

644.26  Required  Clearances. 

644.27  Authority  to  Issue  Real  Estate  Di¬ 
rectives. 

644.28  Responsibility  for  Acquisition. 

644.29  Authority  to  Proceed  with  Acquisi¬ 
tion. 

644.30  Preliminary  Real  Estate  Work. 

Subpart  B — Appraisal 

644.41  General. 

644.42  Appraisal  Report. 

644.43  Gross  Appraisals. 

644.44  Fee  Appraisals. 

644.45  Rental  Value. 

644.46  Easements. 

644.47  Appraisal  of  Other  Interests. 

644.48  Review  and  Approval. 

644.49  Contracts. 

Subpart  C — Acquisition 

Procurement  of  Title  Evidence,  Title 
Clearance,  and  Closings 

644.61  General. 

644.62  Title  Evidence. 

644.63  Contracting  for  Title  Evidence. 

644.64  Award  of  Contracts. 

644.65  Ordering  Title  Evidence. 

644.66  Payment  for  Title  Services. 

644.67  Approval  of  Title  by  the  Attorney 
General. 

644.68  Title  Clearance— Certificate  of  Title 
and  Title  Insurance. 

644.69  Title  Clearance— Easements. 

644.70  Closing  of  Cases. 

644.71  Final  Title  Assembly. 

644.72  Transfer  to  Condemnation. 

Acquisition  by  Purchase,  Donation,  and 
Transfer 


644.81  General. 

644.82  Prerequisites  to  Acquisition. 

644.83  Negotiations. 

644.84  Counteroffers. 

644.85  General  Negotiation  Procedures. 

644.86  Exceptions  and  Reservations. 

644.87  Preparation  and  Execution  of 
Offers. 

644.88  Other  Acquisition. 


Involuntary  Acquisition  by  the  United 
States 

Sec. 

644.101  General. 

644.102  Examples  of  Involuntary  Acquisi¬ 
tions. 

644.103  Litigation  Reports. 

644.104  Procurement  of  Deed  and  Title  As¬ 
sembly. 

Subpart  D — Relocation  Assistance  Program 

644.121  Cross  Reference. 

Subpart  E — Homeowner*  Assistance  Program 

General 

644.181  Purpose. 

644.182  Applicability. 

644.183  Objective. 

644.184  Responsibilities. 

644.185  Limitation. 

644.186  Funding. 

644.187  Service  and  Employment  Data. 

644.188  Overseas  Bases. 

644.189  Records  and  Reports. 

Procedure 

644.190  Announcement  of  Base  Closure  or 
Reduction. 

644.191  Review  of  Applications.  » 

644.192  Closure  or  Reduction  Action  De¬ 
termination. 

644.193  Base  Closure  Action  “In  Whole”. 

644.194  Base  Closure  Action  "In  Part". 

644.195  Reduction  in  the  Scope  of  Oper¬ 
ations. 

644.196  Eligibility— Service  or  Employment 
Certification. 

644.197  Any  Property  Improved  with  a 
One-  or  Two-Family  Dwelling. 

644.198  Location  of  Property  “at  or  near" 
the  Installation. 

644.199  Termination  as  Result  of  Closure 
or  Reduction  Action. 

644.200  Time  of  Employment  or  Service  at 
Base. 

644.201  Owner  Occupant. 

644.202  Relocation  or  Financial  Hardship. 

644.203  Qualifying. 

644.204  Housing  Market  Area. 

644.205  Market  Impact  Zone. 

644.206  Determination  of  Economic 
Impact. 

644.207  DD  Form  1607,  Application  for 
Homeowners  Assistance. 

644.208  Applications  Filed  Requesting 
Government  Purchase  Before  Impact  is 
Known. 

644.209  Real  Estate  Appraisals. 

644.210  Determination  of  Fair  Market 
Value  (FMV). 

644.211  Reasonable  Effort  to  Sell. 

Benefits— Private  Sale  and  Foreclosure 

644.212  Benefits— Private  Sale. 

644.213  Benefits— Foreclosure. 

644.214  Benefits— Deed  in  Lieu  of  Foreclo¬ 
sure. 

644.215  Benefits— Private  Sale  or  Foreclo¬ 
sure  Basis. 

Benefits— Acquisition 

644.216  Acquisition  by  the  Government. 

644.217  Assumption  of  Primary  Mortgage. 

644.218  Closing  and  Settlement  Costs— Ar¬ 
rearages. 

644.219  Preparation  of  Offer  to  Sell. 

644.220  Preparation  of  Lands  Representa¬ 
tive’s  Report. 

644.221  Acceptance  and  Distribution  of 
Offer  to  Sell. 

644.222  Occupation  of  Property. 
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Sec. 

644.223  Other  Outstanding  Rights. 

644.224  Administrative  Waiver. 

644.225  Hazard  Insurance. 

644.226  Title  Evidence,  Title  Clearance, 
and  Closing. 

644.227  Preliminary  Title  Evidence. 

644.228  Closings. 

644.229  Notification  of  Conveyance  of  Title 
toFHA. 

644.230  Disposition  of  Final  Title  Assem¬ 
bly. 

644.231  FHA  Forms. 

Appeals 

644.232  Appeals  Policy. 

644.233  Authority. 

644.234  Appeal  Procedure. 

644.235  Applicant’s  Appeal. 

644.236  Processing  of  Appeals. 

644.237  Review  of  Appeal  by  the  Division 
Engineer. 

644.238  Action  on  Appeal  by  the  Division 
Engineer. 

644.239  Review  of  Appeal  by  OCE. 

644.240  Action  by  the  Assistant  Secretary 
of  the  Army  (IL&FM). 

644.241  Final  Action  by  OCE. 

644.242  Dissemination  of  Decisions. 

Authority:  §§644.1  through  644.104 
issued  under  5  U.S.C.  301;  10  U.S.C.  3012. 
§§644.181  through  644.242  issued  under  42 
U.S.C.  3374. 

Subpart  A — Project  Planning 

§  644.1  Preface. 

Subpart  A  sets  out  basic  procedures 
to  be  followed  in  planning  and  sched¬ 
uling  for  the  acquisition  of  lands  in 
connection  with  Military  and  Civil 
Works  projects.  It  is  not  intended  to 
be  taken  as  absolute,  without  modifi¬ 
cation,  but  more  as  a  guide  to  insure 
all  aspects  involved  and  potential 
problems  are  fully  considered  in  plan¬ 
ning  for  the  acquisition  of  additional 
lands.  Proper  planning  in  the  initial 
stages  of  any  project  can  and  should 
eliminate  unnecessary  delays  during 
the  acquisition  phase. 

Civil  Works 

§  644.2  General. 

(a)  Purpose.  Sections  644.2  through 
644.8  describe  the  authorities  and  pro¬ 
cedures  of  the  Corps  of  Engineers  re¬ 
lating  to  real  estate  planning  and  proj¬ 
ect  authorization  for  the  acquisition  of 
land  and  interests  therein  for  all  water 
resource  projects. 

(b)  Applicability.  These  sections  are 
applicable  to  all  Division  and  District 
Engineers  having  civil  works  real 
estate  responsibilities. 

(c)  River  and  Harbor  and  Flood  Con¬ 
trol  Projects — (1)  River  and  Harbor 
Projects.  The  Act  of  Congress  ap¬ 
proved  24  April  1888  (  33  U.S.C.  591) 
authorizes  acquisition  of  land  for  river 
and  harbor  purposes.  These  include 
the  construction,  operation,  mainte¬ 
nance  and  improvement  of  both  natu¬ 
ral  and  artificial  waterways,  the  con¬ 
struction  of  locks  and  dams,  dikes, 
bulkheads,  jetties,  revetment  and 
other  bank  protection  works,  and  spoil 


disposal  dikes  and  retaining  structures 
for  construction  and  maintenance. 
Unless  otherwise  specified  by  Con¬ 
gress,  local  interests  furnish,  free  of 
cost  to  the  United  States,  all  lands, 
easements  and  rights-of-way  required 
for  initial  construction,  operation  and 
subsequent  maintenance.  A  cash  con¬ 
tribution  may  also  be  required  if  en¬ 
hancement  of  land  values  results  from 
disposal  of  spoil  dredged  from  project 
areas  <ER  1150-2-301  and  EM  1120-2- 
101). 

(2)  Flood  Control  Projects.  The  Act 
of  Congress  approved  1  March  1917 
(33  U.S.C.  701)  authorizes  acquisition 
of  land  for  flood  control  purposes,  and 
Section  2  of  the  Act  of  Congress  ap¬ 
proved  28  June  1938,  as  amended  (33 
U.S.C.  701c-l),  authorizes  the  acquisi¬ 
tion  of  land  and  interests  therein  for 
dam  and  reservoir  projects,  channel 
improvements,  and  rectification  pro¬ 
jects  for  flood  control  at  Federal  ex¬ 
pense.  Dam,  reservoir  and  lake  pro¬ 
jects  are  generally  constructed  entire¬ 
ly  at  the  expense  of  the  United  States 
and  are  maintained  and  operated  with 
the  use  of  Federal  funds.  Local  inter¬ 
ests  are  not  required  to  furnish  lands, 
easements  and  rights-of-way  for  dam 
and  reservoir  projects,  unless  specifi¬ 
cally  authorized  by  law  for  small  reser¬ 
voirs  which  provide  localized  flood 
protection  (EM  1120-2-101).  For  local 
flood  protection  projects,  except  chan¬ 
nel  improvement  or  channel  rectifica¬ 
tion  projects  authorized  by  the  Flood 
Control  Acts  of  1936,  1937  and  1938, 
local  interests  must  provide,  without 
cost  to  the  United  States,  all  necessary 
lands,  easements,  and  rights-of-way. 
They  must  also  hold  and  save  the 
United  States  free  from  damages  due 
to  the  construction,  operation  and 
maintenance  of  the  project,  except 
where  such  damages  are  due  to  the 
fault  or  negligence  of  the  United 
States  or  its  contractors,  and  maintain 
and  operate  all  the  works  after  com¬ 
pletion,  in  accordance  with  regulations 
prescribed  by  the  Secretary  of  the 
Army.  Channel  improvement  and 
channel  rectification  projects  author¬ 
ized  by  the  Acts  of  1936,  1937  and  1938 
are  built  entirely  at  Federal  expense 
and  no  local  cooperation  is  required. 
Exceptions  to  these  rules  are  provided 
by  law  in  the  case  of  certain  specific 
projects  such  as  hurricane  protection, 
shore  protection,  beach  erosion  con¬ 
trol  or  other  purposes.  As  in  river  and 
harbor  projects,  a  cash  contribution 
may  also  be  required  if  enhancement 
of  land  values  results  from  disposal  of 
spoil  dredged  from  project  areas  (ER 
1150-2-301  and  EM  1120-2-101). 

(d)  The  Navigational  Servitude.  As  a 
general  rule  the  United  States  does 
not  acquire  interests  in  real  estate 
which  it  already  possesses  or  over 
which  jurisdiction  is  or  can  be  legally 
exercised.  Irrespective  of  the  owner¬ 


ship  of  the  banks  and  bed  of  a  stream 
below  ordinary  high  water  mark,  and 
irrespective  of  western  water  rights 
under  the  prior  appropriation  doc¬ 
trine,  no  further  Federal  interest  is  re¬ 
quired  for  navigation  projects  in  navi¬ 
gable  streams  below  the  ordinary  high 
water  limit.  It  is  required,  therefore, 
that  the  acquisition  plan  consider  the 
extent  of  the  navigational  servitude. 

(1)  ER  1165-2-302  contains  the  prac¬ 
tice  and  procedures  regarding  naviga¬ 
tion. 

(2)  The  navigational  servitude  af¬ 
fects  abutting  uplands,  in  that  the  spe¬ 
cial  site  value  attributable  to  their  lo¬ 
cation  near  a  navigable  stream  is  non- 
compensable.  However,  this  has  been 
partially  changed  by  Section  111  of 
Pub.  L.  91-611.  In  all  cases  where  real 
property  is  acquired  by  the  United 
States  for  public  use  in  connection 
with  any  improvements  of  rivers,  har¬ 
bors,  canals  or  waterways  of  the 
United  States,  the  compensation  to  be 
paid  shall  be  the  fair  market  value  of 
such  real  property  based  upon  all  uses 
to  which  such  real  property  may  rea¬ 
sonably  be  put,  including  its  highest 
and  best  use,  any  of  which  uses  may 
be  dependent  upon  access  to  or  utiliza¬ 
tion  of  such  navigable  waters.  In  cases 
of  partial  acquisitions  of  real  property, 
no  depreciation  in  the  value  of  any  re¬ 
maining  real  property  shall  be  recog¬ 
nized,  and  no  compensation  shall  be 
paid  for  any  severance  to  the  remain¬ 
ing  real  property  which  results  from 
loss  of  or  reduction  of  access  from  the 
remaining  real  property  to  the  naviga¬ 
ble  waters  because  of  the  acquisition 
of  real  property  or  the  purposes  for 
which  the  real  property  is  acquired. 

(3)  Injury  to  private  property  within 
or  abutting  non-navigable  streams  is 
compensable  if  inflicted  in  the  course 
of  an  exercise  of  the  navigation  power 
limited  to  the  navigable  mainstream. 
U.S.  v.  Kansas  City  Life  Ins.  Co.,  339 
U.S.  799  (1950),  U.S.  v  Cress,  243  U.S. 
316(1917). 

(e)  Buildings.  Buildings  for  human 
occupancy,  as  well  as  other  structures 
which  would  interfere  with  the  oper¬ 
ation  of  the  project,  or  which  would  be 
substantially  damaged  by  inundation, 
are  prohibited  below  the  guide  acquisi¬ 
tion  line  unless  otherwise  specifically 
approved  by  the  Chief  of  Engineers. 

(f)  Estates.  Standard  estates  for  ac¬ 
quisition  of  land  or  interests  therein 
are  contained  in  Subpart  C.  Non- 
standard  estates  should  be  submitted 
to  HQDA  (DAEN-REA-P)  WASH  DC 
20314  for  approval. 

§  644.3  Navigation  Projects. 

(a)  Land  to  be  Acquired  in  Fee.  All 
lands  necessary  for  permanent  struc¬ 
tures,  construction  areas,  public  access 
areas  and  fish  and  wildlife  purposes 
will  be  acquired  in  fee.  No  interests 
need  be  acquired  in  areas  subject  to 


FEDERAL  REGISTER,  VOL  44,  NO.  10— MONDAY,  JANUARY  15,  1979 


RULES  AND  REGULATIONS 


3170 

the  Government’s  right  of  navigation¬ 
al  servitude.  Spoil  disposal  areas  may 
be  acquired  in  fee  upon  approval  of 
HQDA  (DAEN-REA-P). 

(b)  Lands  Orer  Which  Easements  are 
to  be  Acquired.  (1)  Permanent  ease¬ 
ments  are  required  for  channel  im¬ 
provements,  navigation  pools,  naviga¬ 
tion  aids,  and  spoil  disposal  areas  for 
future  maintenance.  Requirements  for 
navigation  aids  should  be  coordinated 
by  the  District  Engineer  with  the  local 
Coast  Guard  District  Commander. 

(2)  Temporary  easements  may  be  ac¬ 
quired  for  temporary,  disposal  of  spoil, 
and  temporary  construction  and 
borrow  areas. 

(3)  In  navigation-only  projects,  the 
right  to  permanently  flood  should  be 
acquired  in  all  lands  located  within 
the  navigation  pool  and  the  right  to 
occasionally  flood  should  be  acquired 
in  lands  above  the  pool.  However, 
when  the  area  to  be  occasionally 
flooded  above  the  navigation  pool  con¬ 
sists  of  a  narrow  band  of  land,  the 
right  to  permanently  flood  may  be 
taken  therein,  to  avoid  acquisition  of 
two  different  estates  from  the  same 
ownership,  and/or  to  reduce  overall 
costs  of  acquisition. 

§  644.4  Reservoir  Projects. 

(a)  Joint  Land  Acquisition  Policy  for 
Reservoir  Projects.  The  joint  policies 
of  the  Department  of  the  Interior  and 
the  Department  of  the  Army,  govern¬ 
ing  the  acquisition  of  land  for  reser¬ 
voir  projects,  are  published  in  the  Fed¬ 
eral  Register,  dated  February  22, 
1962,  Volume  27,  page  1734.  On  July  2, 
1966  the  Joint  Policy  was  again  pub¬ 
lished  in  31  F.R.  9108  as  follows: 

A  joint  policy  statement  of  the  Depart¬ 
ment  of  the  Interior  and  the  Department  of 
the  Army  was  inadvertently  issued  as  a 
Notice  in  27  F.R.  1734.  Publication  should 
have  been  made  as  a  final  rule  replacing 
regulations  then  appearing  in  43  CFR  Part 
8.  The  policy  as  it  appears  in  27  F.R.  1734 
has  been  the  policy  of  the  Department  of 
the  Interior  and  the  Department  of  the 
Army  since  its  publication  as  a  Notice  and  is 
now  codified  as  set  forth  below. 

Joint  Policies  or  the  Departments  of  the 
Interior  and  of  the  Army  Relative  to 
Reservoir  Project  Lands 

Sec. 

8.0  Acquisition  of  lands  for  reservoir  pro¬ 
jects. 

8.1  Lands  for  reservoir  construction  and 
operation. 

8.2  Additional  lands  for  correlative  pur¬ 
poses. 

8.3  Easements. 

8.4  Blocking  out. 

8.5  Mineral  rights. 

6.6  Buildings. 

Authority:  The  provisions  of  this  Part  8 
issued  under  Sec.  7,  32  Stat.  389.  sec.  14,  53 
Stat.  1197;  43  U.S.C.  421,  389. 

8.0  Acquisition  of  lands  for  reservoir  pro¬ 
jects.  Insofar  as  permitted  by  law,  it  is  the 
policy  of  the  Departments  of  the  Interior 


and  of  the  Army  to  acquire,  as  a  part  of  res¬ 
ervoir  project  construction,  adequate  inter¬ 
est  in  lands  necessary  for  the  realization  of 
optimum  values  for  all  purposes  including 
additional  land  areas  to  assure  full  realiza¬ 
tion  of  optimum  present  and  future  outdoor 
recreational  and  fish  and  wildlife  potentials 
of  each  reservoir. 

8.1  Lands  for  reservoir  construction  and 
operation.  The  fee  title  will  be  acquired  to 
the  following: 

(a)  Lands  necessary  for  permanent  struc¬ 
tures. 

(b)  Lands  below  the  maximum  flowage 
line  of  the  reservoir  including  lands  below  a 
selected  freeboard  whefe  necessary  to  safe¬ 
guard  against  the  effects  of  saturation,  wave 
action,  and  bank  erosion  and  to  permit  in¬ 
duced  surcharge  operation. 

(c)  Lands  needed  to  provide  for  public 
access  to  the  maximum  flowage  line  as  de¬ 
scribed  in  paragraph  lb,  or  for  operation 
and  maintenance  of  the  project. 

8.2  Additional  lands  for  correlative  pur¬ 
poses.  The  fee  title  will  be  acquired  for  the 
following: 

(a)  Such  lands  as  are  needed  to  meet  pres¬ 
ent  and  future  requirements  for  fish  and 
wildlife  as  determined  pursuant  to  the  Fish 
and  Wildlife  Coordination  Act. 

(b)  Such  lands  as  are  needed  to  meet  pres¬ 
ent  and  future  public  requirements  for  out¬ 
door  recreation,  as  may  be  authorized  by 
Congress. 

8.3  Easements.  Easements  in  lieu  of  fee 
title  may  be  taken  only  for  lands  that  meet 
all  of  the  following  conditions: 

(a)  Lands  lying  above  the  storage  pool. 

.  (b)  Lands  in  remote  portions  of  the  proj¬ 
ect  area. 

(c)  Lands  determined  to  be  of  no  substan¬ 
tial  value  for  protection  or  enhancement  of 
fish  and  wildlife  resources,  or  for  public  out¬ 
door  recreation. 

(d)  It  is  to  the  financial  advantage  of  the 
Government  to  take  easements  in  lieu  of  fee 
title. 

8.4  Blocking  out  Blocking  out  will  be  ac¬ 
complished  in  accordance  with  sound  real 
estate  practices,  for  example,  on  minor  sec¬ 
tional  subdivision  lines;  and  normally,  land 
will  not  be  acquired  to  avoid  severance 
damage  if  the  owner  will  waive  such 
damage. 

8.5  Mineral  rights.  Mineral,  oil  and  gas 
rights  will  not  be  acquired  except  where  the 
development  thereof  would  interfere  with 
project  purposes,  but  mineral  rights  not  ac¬ 
quired  will  be  subordinated  to  the  Govern¬ 
ment's  right  to  regulate  their  development 
in  a  manner  that  will  not  interfere  with  the 
primary  purposes  of  the  project,  including 
public  access. 

8.6  Buildings.  Buildings  for  human  occu¬ 
pancy  as  well  as  other  structures  which 
would  interfere  with  the  operation  of  the 
project  for  any  project  purpose  will  be  pro¬ 
hibited  on  reservoir  project  lands. 

(b)  Application  of  Joint  Policy  by 
Corps  of  Engineers.  In  order  to  assure 
that  the  water  and  land  areas  of  reser¬ 
voirs  constructed  by  the  Corps  are 
available  to  the  public,  the  lands 
which  provide  access  along  the  shore 
of  the  reservoir  will  be  supplemented 
at  selected  locations  for  concentrated 
public  use.  Where  projects  have  either 
recreation  or  fish  and  wildlife,  or  both, 
as  project  purposes,  additional  lands 
will  be  acquired  as  set  out  in  the  au¬ 


thorization  and  specified  in  design 
memoranda.  The  policy  contemplates 
that  the  United  States  own  in  fee  a 
continuous  area  of  land  around  the 
reservoir  above  the  water  level  to 
insure  ready  access  along  the  shore. 
However,  certain  exceptions  have  been 
adopted,  as  set  forth  hereinafter. 
Under  the  Joint  Policy  the  Corps  will 
take  an  adequate  interest  in  lands,  in¬ 
cluding  areas  required  for  public 
access,  to  accomplish  all  of  the  author¬ 
ized  purposes  of  the  project  and  there¬ 
by  obtain  maximum  public  benefits 
therefrom.  The  statements  in  the 
policy  which  define  the  land  interests 
to  be  acquired  in  particular  areas  are 
guidelines  in  application  of  policy. 

(1)  Land  to  be  Acquired  in  Fee.  (i) 
Lands  necessary  for  the  dam  site,  con¬ 
struction  areas  and  permanent  struc¬ 
tures. 

(ii)  The  lands  below  a  guide  contour 
line  (guide  acquisition  line)  estab¬ 
lished  with  a  reasonable  freeboard  al¬ 
lowance  above  the  top  pool  elevation 
for  storing  water  for  flood  control, 
navigation,  power,  irrigation,  and 
other  purposes,  referred  to  in  this 
paragraph  as  the  “full  pool”  elevation. 
In  nonurban  areas  generally,  this  free¬ 
board  allowance  will  be  established  to 
include  allowances  for  induced  sur¬ 
charge  operations  plus  a  reasonable 
additional  freeboard  to  provide  for  ad¬ 
verse  effects  of  saturation,  wave  action 
and  bank  erosion.  Factors  such  as  esti¬ 
mated  frequency  of  occurrence,  prob¬ 
able  accuracy  of  estimates,  and  reloca¬ 
tion  costs,  will  be  taken  into  considera¬ 
tion.  Where  this  freeboard  does  not 
provide  a  minimum  of  300  feet  hori¬ 
zontally  from  the  conservation  pool, 
defined  as  the  top  of  all  planned  stor¬ 
age  not  devoted  exclusively  to  flood 
control,  then  the  guide  acquisition  line 
will  be  increased  to  that  extent.  In  the 
vicinity  of  urban  communities  or  other 
areas  of  highly  concentrated  develop¬ 
ments,  the  total  freeboard  allowance 
between  the  full  pool  elevation  and 
the  acquisition  line  may  be  greater 
than  prescribed  for  nonurban  areas 
generally,  and  shall  be  sufficient  to 
assure  that  major  hazards  to  life  or 
unusually  severe  property  damages 
would  not  result  from  floods  up  to  the 
magnitude  of  the  standard  project 
flood.  In  such  circumstances,  however, 
consideration  may  be  given  to  ease¬ 
ments  rather  than  fee  acquisition  for 
select  sections  if  found  to  be  in  the 
public  interest.  However,  when  the 
project  design  provides  a  high  level 
spillway,  the  crest  of  which  for  econo¬ 
my  of  construction  is  substantially 
higher  than  the  storage  elevation  re¬ 
quired  to  regulate  the  reservoir  design 
flood,  the  upper  level  of  fee  acquisi¬ 
tion  will  normally  be  at  least  equal  to 
the  top  elevation  of  spillway  gates  or 
crest  elevation  of  ungated  spillway, 
and  may  exceed  this  elevation  if  neces- 
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sary  to  conform  with  other  criteria 
prescribed  herein. 

(iii)  Lands  to  be  acquired  for  public 
use,  being  those  reflected  in  the  Rec¬ 
reation  Resources  Appendix  of  the 
Phase  I  General  Design  Memorandum 
(ER  1120-2-400).  The  Phase  I  General 
Design  Memorandum  is  required  to  be 
prepared  and  submitted  for  approval 
prior  to  submission  of  the  Real  Estate 
Design  Memorandum. 

(iv)  Lands  required  for  operation 
and  maintenance  of  the  project  for: 

(A)  Frequently  used  operational 
areas. 

(B)  Clearing  and  disposition  of 
debris. 

(C)  Maintenance,  repair,  and  resto¬ 
ration. 

(D)  Anticipated  erosion. 

(E)  Safeguarding  public  health,  and 
malaria  and  mosquito  control. 

(F)  Sanitation. 

(v)  Lands  specifically  authorized  by 
the  Congress  for  recreation  and  fish 
and  wildlife  purpose  as  defined  by  the 
Federal  Water  Project  Recreation  Act 
(Pub.  L.  89-72)  and  Fish  and  Wildlife 
Coordination  Act  of  1958  (Pub.  L.  85- 
624,  16.  U.S.C.  661  et  seq). 

(A)  All  lands  to  be  acquired  for  fish 
and  wildlife  purposes,  either  mitiga¬ 
tion  enhancement  lands  or  estates 
therein  required  for  other  project  pur¬ 
poses,  will  be  presented  in  such  a  way 
as  to  distinguish  clearly  all  such  lands 
under  each  of  the  separate  authorities 
involved.  Specific  guidance  on  fish  and 
wildlife  resources  is  contained  in  ER 
1120-2-400  and  ER  1120-2-404. 

(B)  The  purpose  of  Pub.  L.  89-72  is 
to  provide  a  uniform  policy  with  re¬ 
spect  to  recreation  and  fish  and  wild¬ 
life  benefits  and  costs  of  Federal  mul¬ 
tiple-purpose  water  resource  projects, 
and  for  other  purposes. 

(1)  Pub.  L.  89-72,  as  amended  by  Sec¬ 
tion  77  of  Pub.  L.  93-251,  does,  howev¬ 
er,  create  a  unique  provision  relating 
to  local  participation  in  the  recreation 
and  fish  and  wildlife  developments  in 
water  resource  projects.  Provisions  of 
that  Act,  as  amended,  must  be  ad¬ 
hered  to  and  contracts  for  administra¬ 
tion  of  project  lands  and  cost-sharing 
shall  follow  the  amendments  con¬ 
tained  in  Section  77  of  Pub.  L.  93-251. 

( 2 )  Section  3(b)  of  Pub.  L.  89-72  fur¬ 
ther  provides  that,  notwithstanding 
the  absence  of  an  indication  of  intent 
as  specified  above,  lands  may  be  pro¬ 
vided  in  project  planning  which  would 
preserve  the  recreation  and  fish  and 
wildlife  potential  of  the  project  for 
subsequent  development  by  local  inter¬ 
ests.  The  act  prescribes  that  local  in¬ 
terests  must  within  10  years  after  ini¬ 
tial  operation  of  the  project  enter  into 
agreements  specified  above.  In  the 
event  such  agreements  are  not  ob¬ 
tained.  the  proposed  facilities  cannot 
be  constructed  and  the  Corps  may  uti¬ 
lize  the  lands  acquired  for  any  lawful 


purpose  within  the  Corps'  jurisdiction 
or  may  offer  said  land  for  sale  to  its 
immediate  prior  owner  or  his  immedi¬ 
ate  heirs  at  its  appraised  fair  market 
value  at  the  time  of  disposal.  In  the 
event  that  an  agreement  with  the 
prior  owner  or  his  heirs  cannot  be 
reached  in  90  days,  disposal  of  the 
property  will  ensue  pursuant  to  usual 
disposal  procedures. 

(3)  The  provisions  of  Pub.  L.  89-72, 
as  amended,  are  construed  to  apply  to 
planning  for  projects  authorized  in 
1965  or  thereafter.  Accordingly,  all 
planning  for  future  projects  must  be 
coordinated  with  local  interests  as  de¬ 
fined  in  the  law  and  all  design  memo¬ 
randa  relating  to  land  acquisition  or 
development  of  recreation  or  fish  and 
wildlife  areas  must  clearly  set  forth 
the  potential  of  the  project  for  such 
development  and  the  intent  of  local  in¬ 
terests  in  fulfilling  the  requirements 
of  this  law. 

(4)  Pub.  L.  89-72,  as  amended,  does 
not  impose  a  requirement  for  local 
participation  in  all  recreation  and  fish 
and  wildlife  areas.  Development  of  rec¬ 
reation  areas  and  planning  for  fish 
and  wildlife  areas  will  be  in  accordance 
with  the  guidelines  set  forth  in  this 
Chapter  and  related  regulations. 

(vi)  Lands  for  resource  preservation 
and/or  enhancement  in  fulfillment  of 
the  National  Environmental  Policy 
Act  of  1969  (Pub.  L.  91-190,  83  Stat. 
852)  and  Executive  Order  11514  will  be 
those  approved  in  the  authorizing  doc¬ 
ument  and/or  those  approved  in  the 
Recreation  Resources  Appendix  of  the 
General  Design  memorandum. 

(vii)  Uneconomic  remnants  required 
to  be  purchased  in  fee  under  Section 
301(9)  of  Pub.  L.  91-646. 

(viii)  Recommendations  may  be 
made  in  the  Real  Estate  Design 
Memorandum  to  eliminate  lands  from 
acquisition  located  within  the  ap¬ 
proved  guide  acquisition  line  but  above 
the  guide  contour  line  which  are 
highly  developed  or  devoted  to  public 
uses  such  as  parks,  golf  courses,  ceme¬ 
teries,  etc.  Also,  where  for  reasons  of 
steep  terrain,  presence  of  highways 
and  railroads,  severe  severance,  or  for 
other  reasons,  sound  real  estate  prac¬ 
tice  indicates  requirement  for  s~me  ad¬ 
justments  in  the  area  above  the  guide 
contour  line,  recommendations  for 
such  adjustments  will  be  included  in 
the  real  estate  design  memorandum, 
or  will  be  subsequently  submitted  with 
proposed  final  real  property  acquisi¬ 
tion  lines,  for  approval  of  the  Division 
Engineer  in  accordance  with  §  644.7. 

(ix)  Lands  which  will  be  covered  by 
any  sediment  delta  that  is  expected  to 
form  as  the  result  of  aggradation  of 
streams  draining  into  the  reservoir. 
The  estimate  of  this  area  shall  be 
based  upon  the  probable  sediment 
inflow  for  a  period  at  least  equal  to 
the  economic  life  of  the  project. 


(2)  Lands  Over  Which  Easements  are 
to  be  Acquired,  (i)  Lands  in  reservoir 
areas  of  flood-control-only  projects, 
which  do  not  provide  conservation 
pools,  except  as  required  for  public 
access. 

(ii)  Lands  required  for  a  relatively 
short  time  for  temporary  structures  or 
for  use  during  the  construction  period 
only. 

(iii)  The  Joint  Policy  of  1962  pro¬ 
vides  that  flowage  easements  may  be 
acquired  in  reservoir  projects  if  all 
four  conditions  of  Section  8-3  of  the 
Joint  Policy  are  met.  For  the  purposes 
of  land  acquisition,  to  distinguish  be¬ 
tween  fee  and  flowage  easement 
“remote  portions  of  the  project  area” 
as  referred  to  in  Section  8-3  of  the 
Joint  Policy  are  defined  as  those  lands 
lying  upstream  from  the  conservation 
pool  (the  top  elevation  of  all  storage 
other  than  that  devoted  exclusively  to 
flood  control  use)  on  the  main  stream 
and  all  significant  tributaries  thereof. 

(iv)  Lands  downstream  from  the  dam 
and  required  only  for  operational  pur¬ 
poses. 

(v)  In  flood  control  projects  which 
do  not  have  conservation  pools,  the 
right  to  occasionally  flood  should  be 
acquired  in  all  lands,  except  that  the 
right  to  permanently  flood  should  be 
acquired  in  those  lands  which  may  be 
subjected  to  permanent  flooding,  as  in 
the  case  of  a  trash  pool. 

(3)  Levees  in  Lieu  of  Acquisition. 
Where  construction  of  levees  or  flood 
walls  and  necessary  associated  facili¬ 
ties  for  protection  of  lands  and  proper¬ 
ties  located  within  potential  flowage 
limits  of  a  reservoir  is  proposed  in  lieu 
of  acquisition  of  fee  title  or  easements 
over  such  properties,  the  protective 
structures  shall  meet  the  following 
minimum  functional  requirements: 

(i)  In  urban  communities  or  other 
areas  of  highly  concentrated  develop¬ 
ments  where  overtopping  of  levees 
would  result  in  major  hazards  to  life 
or  unusually  severe  property  damage 
under  anticipated  future  conditions, 
levee  grades  and  designs  shall  be  ade¬ 
quate  to  withstand  without  failure  the 
occurrence  of-  the  standard  project 
flood,  assuming  the  reservoir  is  filled 
to  highest  level  that  is  reasonably 
likely  to  prevail  at  the  beginning  of 
such  a  flood. 

(ii)  Under  circumstances  where  it 
can  be  reasonably  shown  that  possible 
overtopping  of  protective  levees  or 
flood  walls  as  proposed  would  not 
result  in  unusual  hazards  to  life  or 
major  property  damage,  levee  grades 
shall  be  as  high  as  economically  prac¬ 
ticable  in  consideration  of  apparent 
risks  and  costs  involved,  and  flowage 
easements  or  other  appropriate  assur¬ 
ances  from  local  interests  shall  be  ob¬ 
tained  insofar  as  necessary  to  protect 
the  Government  in  the  event  the  pro¬ 
tective  structures  are  overtopped. 
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§  (44i  Mineral  Acquisition  Practices. 

(a)  Procedure.  The  procedure  of  the 
Corps  of  Engineers  in  acquiring  the 
necessary  land  or  interests  therein  to 
accommodate  projects  authorized  by 
the  Congress  is  to  permit  the  reserva¬ 
tion  of  the  minerals  in  the  land,  unless 
the  reservation  is  inimical  to  the  oper¬ 
ation  of  the  project.  In  all  cases 
wherein  a  reservation  is  permitted,  the 
mineral  interests  are  subordinated  to 
the  primary  project  purposes,  includ¬ 
ing  public  access  and  preservation  of 
environmental  quality. 

(b)  General.  (1)  The  multiplicity  of 
ownerships  in  mineral  interests,  the 
variety  of  minerals  and  the  different 
methods  of  mineral  exploration,  recov¬ 
ery  and  production  make  it  impracti¬ 
cable  to  define  in  advance  specific 
guidelines  concerning  the  reservation 
of  mineral  interests  and  their  subordi¬ 
nation  to  primary  project  purposes  in 
any  given  project.  The  initial  planning 
documents,  real  estate  design  memo¬ 
randa,  and  master  plans  will  fully  dis¬ 
cuss  and  consider  the  extent  of  acqui¬ 
sition  and/or  reservation  of  mineral 
interests. 

(2)  Generally  fee  title  to  all  subsur¬ 
face  interests  will  be  acquired  in  areas 
required  for  all  structures,  areas  re¬ 
quired  for  project  operations  and 
public  use  including  access,  and  in 
areas  where  the  value  of  the  subsur¬ 
face  interests  is  nominal.  Reservation 
of  coal,  oil,  gas  and  other  minerals  will 
be  permitted  whenever  any  aspect  of 
mineral  development  will  not  interfere 
with  project  purposes.  The  reservation 
of  mineral  rights  will  be  predicated 
upon  the  Government’s  right  to  so 
regulate  their  development  as  to  elimi¬ 
nate  any  interference  with  project 
purposes  and  to  minimize  any  adverse 
impact  on  the  environment  including 
aesthetic  values. 

(c)  Reservation  of  Minerals.  (1) 
When  it  has  been  determined  that  the 
reservation  of  minerals  will  not  inter¬ 
fere  with  the  purposes  of  the  project, 
the  minerals  will  be  subordinated  in 
accordance  with  the  following  guide¬ 
lines: 

(i)  The  estate  providing  for  the  sub¬ 
ordination  will  not  be  utilized  unless 
approved  by  HQDA  (DAEN-REA). 

(ii)  Any  subordination  agreement, 
together  With  additional  regulations 
incorporated  by  reference,  must  clear¬ 
ly  define: 

(A)  The  rights  and  obligations  of  the 
Government  and  the  mineral  owner, 
operator,  and/or  lessee. 

(B)  The  control  to  be  exercised  over 
site  development  for  mining  purposes. 

(C)  Required  land  reclamation  or 
restoration. 

(D)  Restrictions  against  pollution 
and  degradation  of  project  environ¬ 
ment  and  aesthetics. 

(E)  Provisions  for  compliance  inspec¬ 
tion  by  the  Government  of  all  site  de- 
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velopment  and  mining  activities  over 
which  the  Government  has  control 
under  (B)  above. 

(2)  After  execution  of  a  subordina¬ 
tion  agreement  as  provided  above,  the 
District  Engineer  will  develop  a  pro¬ 
gram  for  the  surveillance  of  mineral 
activities  at  each  project. 

(1)  The  representatives  of  the  Divi¬ 
sion  and  District  Engineers  are  to  be 
fully  informed  concerning  the  rights 
and  responsibilities  of  the  Govern¬ 
ment  and  the  mineral  owner  and/or 
operator  under  the  terms  of  the  es¬ 
tates  acquired  for  the  subordination  of 
minerals,  and  will  periodically  inspect 
all  mining  activities  to  insure  compli¬ 
ance  with  the  terms  of  the  subordina¬ 
tion  agreement  and  any  plan  incorpo¬ 
rated  by  reference  into  such  agree¬ 
ment. 

(d)  Off-Project  Mineral  Activity.  In 
connection  with  all  drainage  basins, 
where  there  is  present  or  potential 
mineral  activity  upstream  from  a  proj¬ 
ect  or  nearby  lands  outside  the  project 
limits,  the  District  Engineer  will: 

(1)  Establish  and  maintain  liaison 
with  Federal  and  State  agencies 
having  responsibility  for  the  regula¬ 
tion  of  mineral  activities  and  the  con¬ 
trol  of  environment  in  order  to  pre¬ 
vent  adverse  effects  of  mining  on  the 
project. 

(2)  Institute  a  system  for  monitoring 
adverse  effects  on  the  project  such  as 
sedimentation  and  acid  drainage. 

(3)  Take  steps  to  insure  that  Corps 
personnel  in  charge  of  the  project  are 
familiar  with  State  and  Federal  laws 
governing  the  control  of  mineral  re¬ 
covery  and  the  environment,  as  well  as 
the  Federal  or  State  agencies  responsi¬ 
ble  for  the  enforcement  of  such  laws. 

(4)  Division  and  District  Engineers 
are  requested  to  use  the  Refuse  Act  of 
1899  and  any  other  legal  remedies  that 
may  be  appropriate  in  a  particular  sit¬ 
uation  in  order  to  protect  the  interests 
of  the  United  States  and  preserve  the 
integrity  of  the  project. 

§  644.6  Feasibility  Reports  and  Design 
Memoranda. 

(a)  Feasibility  Investigations  and 
Reports.  Survey  investigations  and  re¬ 
ports  are  the  studies  and  reports,  spe¬ 
cifically  authorized  by  Congress  and 
made  by  Division  and  District  Engi¬ 
neers  as  assigned  by  the  Chief  of  Engi¬ 
neers,  to  determine  the  scope,  justifi¬ 
cation,  and  degree  of  Federal  interest 
in  protection  and  development  of  har¬ 
bors,  waterways,  shores  and  beaches, 
and  river  basins.  For  water  resource 
projects  the  reports  include  determi¬ 
nation  of  needs  of  alternative  plans  of 
protection  and  development  to  be  con¬ 
sidered  for  recommendation  to  Con¬ 
gress  for  authorization  as  Federal  pro¬ 
jects.  Survey  reports  should  clearly 
specify  real  estate  requirements,  both 
immediate  and  prospective,  and  the  re¬ 


sponsibilities  of  Federal  and  non-Fed- 
eral  agencies  relative  thereto.  The  real 
estate  estimates  in  the  reports  should 
be  recent  enough  to  be  meaningful  for 
the  purpose  intended.  Documentation 
regarding  the  estimates,  such  as  when 
and  by  whom  made,  nature  and  extent 
of  field  investigation,  search  for  com¬ 
parable  sales  and  similar  factual  mate¬ 
rial,  shall  be  maintained. 

(b)  Phase  I  and  Phase  II  General 
Design  Memoranda.  (1)  The  General 
Design  Memorandum  (GDM)  is  a 
report  on  an  authorized  project.  Its 
form  and  content  are  set  forth  in  ER 
1110-2-1150.  It  includes  a  real  estate 
section,  which  consists  of  a  general 
discussion  of  real  estate  requirements 
for  the  project,  recommendations  as  to 
estates  to  be  acquired,  a  gross  apprais¬ 
al  of  the  necessary  land  and  interests 
therein,  and  other  features  considered 
desirable  to  present  all  major  real 
estate  problems  and  to  recommend  so¬ 
lutions.  Subject  to  the  availability  of 
data,  minerals  in  the  project  area 
should  be  covered  in  the  manner  set 
forth  in  §  644.5.  Detailed  sales  data  are 
not  necessary,  but  may  be  included  if 
it  is  anticipated  that  recommendations 
will  be  made  for  early  acquisition  of 
interior  tracts. 

(2)  Real  Estate  personnel  will  pre¬ 
pare  the  real  estate  section  of  the 
GDM.  The  requirements  for  current 
real  estate  estimates  and  necessary 
documentation  thereof  contained  in 
§  644.6(a)  are  also  applicable  to  this 
subparagraph. 

(c)  Real  Estate  Design  Memoranda. 
(1)  Following  approval  of  the  Phase  I 
GDM,  a  Real  Estate  Design  Memoran¬ 
dum  (REDM)  will  be  prepared  by  the 
Division  or  District  Engineer.  Approv¬ 
al  of  the  REDM  shall  be  in  accordance 
with  ER  1110-2-1150,  para  21b(2)(j). 
No  land  shall  be  acquired  for  the  proj¬ 
ect  without  approval  of  the  initial 
REDM  except  (i)  in  the  case  of  an  ad¬ 
vance  land  acquisition  situation,  (li) 
acquisition  for  local  cooperation  proj¬ 
ect,  or  (iii)  when  a  letter- type  REDM 
has  been  submitted.  The  REDM  will 
include  the  following  in  the  order  set 
forth  below: 

(A)  A  statement  that  this  REDM  is 
tentative  in  nature  for  planning  pur¬ 
poses  only  and  that  both  the  final  real 
property  acquisition  lines  and  the  esti¬ 
mate  of  value  are  subject  to  change 
even  after  approval  of  this  REDM. 

(B)  Project  authorization,  designa¬ 
tion,  location  and  date  of  approval  of 
GDM  Phase  I,  including  the  Recrea¬ 
tion  Resources  Appendix  (App  A,  ER 
1110-2-1150). 

(C)  General  description  of  the  area 
and  estimated  total  acreage.  The  total 
acreage  will  be  broken  down  as  to  fee 
and  easement  areas.  The  fee  will  be 
further  broken  down  to  indicate,  sepa¬ 
rately,  the  estimated  acreage  required 
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for  the  various  authorized  project  pur¬ 
poses. 

(D)  If  any  Government-owned  land 
is  within  the  area,  indicate  the  Gov¬ 
ernment’s  estate,  degree  of  interest  re¬ 
quired  for  project  purposes,  and  views 
of  the  local  representative  of  the  con¬ 
trolling  agency  as  to  use  for  project 
purposes  (see  Act  of  July  26,  1956  (70 
Stat.  656)  with  respect  to  national 
forest  land). 

(E)  Appraisal  information  contain¬ 
ing  a  general  statement  as  to  charac¬ 
ter,  present  use  and  highest  and  best 
use  of  the  land,  local  economic  condi¬ 
tions  which  may  affect  the  trend  of 
real  estate  values  in  the  community 
and  the  gross  estimate  of  value  for  the 
area  to  be  acquired  under  the  REDM. 
The  gross  appraisal  on  which  this  esti¬ 
mate  is  based  should  be  forwarded 
concurrently  to  HQDA  (DAEN-REE) 
WASH  DC  20314. 

(F)  Information  necessary  to  ascer¬ 
tain  responsibility  under  PL  91-646  in¬ 
cluding  but  not  limited  to  the  follow¬ 
ing: 

(1)  The  number  of  persons,  farms 
and  businesses  to  be  displaced. 

(2)  An  estimate x>f  all  costs,  including 
contingencies  to  be  incurred  as  a 
result  of  compliance  with  Pub.  L.  91- 
646.  Part  641  of  this  Subchapter  sets 
out  the  items  to  be  considered  in  esti¬ 
mating  these  costs. 

(3)  Information  regarding  the  avail¬ 
ability  of  replacement  housing. 

(G)  Estimated  cost  to  the  United 
States  of  lands,  easements,  and  rights- 
of-way  necessary  for  acquisition  by  the 
United  States  for: 

(1)  Access  roads  to  project  area.  A 
statement  will  be  included  as  to 
whether  existing  public  roads  will  be 
utilized  within  the  purview  of  33 
U.S.C.  701r-l  or  new  rights-of-way  for 
access  roads  will  be  acquired,  with  the 
estimated  cost  of  such  new  rights-of- 
way.  The  proposed  plan  of  access 
during  construction  will  be  fully  de¬ 
scribed. 

(2)  Relocation  of  highways,  roads, 
railroads,  pipelines,  and  utilities  (ESI 
1180-1-1,  Section  73).  Statement  will 
be  included  as  to  whether  the  Govern¬ 
ment  or  the  owner(s)  will  acquire  new 
rights-of-way,  if  any,  necessary  for  the 
various  relocations. 

(H)  Number  of  structures  and  facili¬ 
ties  which  will  come  within  the  pur¬ 
view  of  Section  111  of  the  Act  of  Con¬ 
gress  approved  July  3,  1958  (Pub.  L. 
85-500),  and  a  preliminary  estimate  of 
Government  costs  (ER  1180-1-1,  Sec¬ 
tion  73). 

(I)  A  study,  in  accordance  with 
§  644.5,  of  present  or  anticipated  min¬ 
eral  activity  in  the  vicinity  of  the  proj¬ 
ect  which  may  affect  the  operation 
thereof.  A  recommendation  including 
cost  estimate,  if  applicable,  regarding 
the  acquisition  of  the  minerals  should 


also  be  included  in  this  section  of  the 
REDM. 

(J)  A  discussion  of  standing  timber 
and  other  vegetative  cover  in  proposed 
recreation  areas  and  other  areas  above 
the  conservation  pool  which  have  rec¬ 
reation  or  scenic  value.  Recommenda¬ 
tions  should  be  made  as  to  the  signifi¬ 
cance  of  such  timber  and  cover  and  as 
to  whether  reservation  of  standing 
timber  should  be  permitted  in  the  var¬ 
ious  parts  of  the  fee  area. 

(K)  A  map(s)  showing  the  area 
which  is  the  subject  of  the  REDM,  in¬ 
dicating  the  acquisition  guide  line, 
contour  line,  the  tentative  blocked  out 
fee  line,  multipurpose  pool,  and  lands 
in  which  the  acquisition  of  easements 
is  recommended.  The  map(s)  will 
show,  where  appropriate,  the  dam  site, 
construction  area,  borrow  areas,  spoil 
areas,  public  access  areas,  fish  and 
wildlife  areas,  and  recreation  areas.  In 
addition,  the  appropriate  map(s)  will 
have  outlined  thereon  the  items  of 
construction  or  major  project  features. 
Access  roads  and  railroad  rights-of- 
way  required  for  these  areas  will  also 
be  shown.  Chapter  3  of  EP  405-1-2  re¬ 
lates  to  the  preparation  of  maps.  With 
respect  to  a  project  where  it  is  planned 
to  submit  several  REDMs  covering 
portions  of  the  project,  the  initial 
REDM  will  contain  a  map  showing  the 
entire  project,  with  the  information 
shown  thereon  as  indicated  above,  in¬ 
sofar  as  this  information  covering  the 
entire  project  is  then  available.  All 
subsequent  REDMs  will  contain  the 
same  type  of  map,  on  which  will  be 
shown  the  area(s)  on  which  REDMs 
have  been  previously  submitted  with 
each  such  area  keyed  to  the  number  of 
its  REDM.  Maps  shall  be  of  sufficient 
scale  to  be  legible  and  to  permit  ready 
interpretation  of  pertinent  features. 

(L)  An  aerial  mosaic,  if  available,  to 
provide  a  pictorial  support  to  the  rest 
of  the  report  concerning  involved 
problems. 

(M)  Discussion  relating  to  the  acqui¬ 
sition  or  relocation  of  towns  and  ceme¬ 
teries  within  the  project  area  (ER 
1180-1-1,  Section  73). 

(N)  A  realistic  estimate  of  adminis¬ 
trative  costs,  giving  due  recognition  to 
existing  and  foreseeable  conditions.  To 
assure  direct  relationship  between 
costs  and  estimates,  the  breakdown  of 
these  estimates  will  conform  to  the 
prescribed  acquisition  activity  cost 
items  as  set  forth  under  Real  Estate 
Schedule/Cost  and  Performance,  ENG 
Form  4564,  or  any  further  breakdown 
which  the  District  Engineer  may  con¬ 
sider  desirable.  Included  as  a  minimum 
requirement  will  be:  estimated  admin¬ 
istrative  costs  for  mapping,  surveying, 
and  boundary  monumentation,  ap¬ 
praising,  title  evidence,  negotiating 
and  closing  direct  purchases,  condem¬ 
nation,  and  relocation  assistance. 


(O)  Summary  of  project  real  estate 
costs,  total  all  project  real  estate  costs 
by  category,  i.e.,  land  cost,  improve¬ 
ments,  severance,  Pub.  L.  91-646  costs, 
relocations,  minerals,  contingencies, 
administrative  costs,  etc. 

(P)  Schedule  of  acquisition. 

(Q)  Discussion  and  recommenda¬ 
tions  concerning  the  nonstandard  es¬ 
tates  proposed  for  acquisition  and  the 
real  property  boundary  lines. 

(R)  The  extent  of  the  existing  navi¬ 
gational  servitude  (ER  1165-2-302). 

(S)  The  REDMs  will  be  assigned  a 
single  basic  number  for  each  project; 
succeeding  REDMs  will  be  given  al¬ 
phabetical  suffixes  to  the  basic  as¬ 
signed  number— for  example,  REDM 
Nos.  5,  5A,  5B,  etc.  Copies  of  the  letter 
of  transmittal  and  indorsements  there¬ 
on  will  be  inserted  in  the  front  of  each 
copy  of  the  REDM.  A  cover  sheet  will 
list  chronologically  all  REDMs  (in¬ 
cluding  supplements  thereto  and  brief 
letter-type  memoranda)  previously 
submitted,  and  will  show  dates  submit¬ 
ted  by  the  District  Engineer  and,  if  ap¬ 
proved,  dates  of  approval  thereof. 

(2)  Upon  approval  of  each  REDM. 
the  Division  or  District  Engineer  may, 
subject  to  the  availability  of  funds, 
proceed  with  the  acquisition  of  land 
and/or  interests  therein.  The  REDM, 
as  approved,  will  constitute  the  overall 
real  estate  plan  for  acquisition  of  the 
area  covered  by  the  REDM.  Whenever 
changes  in  the  approved  REDM  are 
required,  a  supplementary  REDM  de¬ 
scribing  the  proposed  changes  and  set¬ 
ting  forth  the  reasons  therefor  will  be 
submitted.  Approval  of  a  supplemental 
REDM  is  required  before  acquisition 
can  proceed  in  the  area  in  which  the 
changes  are  proposed. 

(3)  Prior  to  the  approval  of  the 
REDM,  Division  and  District  Engi¬ 
neers  should,  subject  to  the  availabil¬ 
ity  of  funds,  proceed  with  preliminary 
real  estate  work,  in  the  same  manner 
as  set  out  in  §  644.30.  No  action  will  be 
taken  to  solicit  an  offer  from  a  land- 
owner  for  the  purchase  of  his  land 
until  the  acquisition  has  been  ap¬ 
proved  and  subject  to  availability  of 
funds  and  compliance  with  the  appli¬ 
cable  provisions  of  Pub.  L.  91-646. 

(4)  An  REDM  is  not  required  for 
projects  authorized  by  the  Congress 
subject  to  the  condition  that  local  in¬ 
terests  furnish  without  cost  to  the 
United  States  the  necessary  lands, 
easements,  and  rights-of-way.  Howev¬ 
er,  the  GDM  should  include  a  state¬ 
ment  enumerating  the  requirements 
of  local  cooperation,  the  name  of  the 
local  interests  proposing  to  fulfill  said 
requirements,  an  estimate  of  land 
costs,  and  any  other  information  perti¬ 
nent  thereto. 

(5)  Number  and  content  of  Real 
Estate  Design  Memorandum. 

(i)  With  respect  to  reservoir  projects 
involving  an  extensive  real  estate  pro- 
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gram,  it  is  considered  preferable  that 
more  than  one  REDM  be  prepared  so 
that  each  will  cover  a  segment  or 
group  of  segments,  making  up  the 
total  project,  consistent  with  the 
planned  schedule  of  acquisition. 

(ii)  For  those  projects,  requiring  two 
or  more  REDMs  to  cover  the  project 
area,  each  REDM  will  include  all  con¬ 
tiguous  lands  for  each  public  access 
point  and  recreational  site  proposed 
within  the  area  covered  by  that 
REDM.  Noncontiguous  areas  planned 
for  these  purposes  that  are  located 
beyond  the  limits  of  the  REDM  in¬ 
volved  will  be  omitted  therefrom.  This 
procedure  does  not  apply  to  areas  au¬ 
thorized  for  fish  and  wildlife  purposes. 
Lands  authorized  specifically  for  fish 
and  wildlife  purposes  may  be  included 
either  in  a  conventional  REDM,  along 
with  other  project  lands  or  be  submit¬ 
ted  as  a  separate  REDM,  depending  on 
convenience  in  preparation  and  size  of 
the  area.  However,  in  either  event, 
whenever  practicable,  the  entire  area 
proposed  for  this  purpose  should  be 
covered  in  one  REDM,  as  a  unit. 

(iii)  For  smaller  projects,  not  involv¬ 
ing  an  extensive  real  estate  program, 
all  real  estate  requirements,  including 
those  for  public  access,  fish  and  wild¬ 
life.  and  recreation,  may  be  covered  in 
a  single  REDM. 

(d)  Blocking  Out  The  following  are 
guidelines  to  be  observed  to  the  extent 
possible  in  preparing  the  REDM. 
These  guidelines  will  be  adhered  to  by 
the  Division  Engineer  in  his  ipproval 
of  the  final  real  estate  acquisition 
lines. 

(1)  Close  blocking  out  will  be  accom¬ 
plished  in  accordance  with  sound  real 
estate  practices. 

(2)  For  land  acquired  in  fee,  the 
blocked  out  final  real  estate  acquisi¬ 
tion  line  will  be  established  in  such 
manner  as  to  minimize  costs  and  cause 
the  least  disruption  in  the  use  of  the 
remainder  of  the  ownership. 

(3)  Severance  damages  will  be  avoid¬ 
ed  to  the  extent  possible  consistent 
with  real  estate  requirements  for  the 
project.  In  accordance  with  Section 
301  of  Pub.  L.  91-646,  if  the  acquisition 
of  part  of  a  tract  will  render  the  re¬ 
mainder  an  uneconomic  unit,  an  offer 
must  be  made  to  purchase  the  entire 
tract. 

(4)  It  is  conceivable  that,  in  certain 
instances,  acquisition  of  an  easement 
will  result  in  an  uneconomic  remain¬ 
der  and  this  requires  application  of 
Section  301  of  Pub.  L.  91-646,  as  in 
paragraph  (d)(3)  of  this  section. 

(5)  A  remnant  without  access  need 
not  be  acquired  if 

(i)  the  owner  desires  to  retain  the 
property  and  releases  the  Government 
from  damages  for  lack  of  access,  and 

(ii)  the  obtaining  of  such  release  in 
lieu  of  acquisition  is  concurred  in,  in 
wrriting.  by  the  local  road  authority. 


and  the  local  road  authority  is  re¬ 
leased  from  damages  due  to  loss  of 
access. 

(6)  For  lands  to  be  acquired  in  fee  or 
easements,  close  tangent  will  be  used, 
generally  following  the  acquisition 
line. 

(7)  When  small  portions  of  addition¬ 
al  properties,  not  otherwise  needed  for 
the  project,  are  within  the  acquisition 
line,  they  may  be  omitted  if  to  do  so 
will  not  materially  affect  the  oper¬ 
ation  and  maintenance  of  the  project 
as  determined  by  operational  ele¬ 
ments. 

§  644.7  Acquisition  lines. 

(a)  Tentative  Acquisition  Lines.  As 
indicated  in  {  644.6(c)(l)(iiiXK),  tenta¬ 
tive  acquisition  lines  are  shown  on 
maps  which  are  part  of  the  REDM. 
However,  at  that  time,  the  lines  will, 
to  some  extent,  be  irregular  and  locat¬ 
ed  without  full  regard  to  their  effect 
upon  fringe  tracts.  It  will,  therefore, 
be  necessary  to  establish  final  acquisi¬ 
tion  lines,  in  accordance  with  sound 
real  estate  practices.  Accordingly, 
fringe  tracts  will  not  be  acquired  until 
the  final  acquisition  lines  are  ap¬ 
proved  by  the  Division  Engineer. 

(b)  Submission.  As  soon  as  possible 
after  authority  has  been  granted  to  ac¬ 
quire  the  land  and/or  interest  therein, 
the  District  Engineer  will  complete  ap¬ 
praisals  covering  the  fringe  tracts. 
Thereupon,  a  map  showing  proposed 
final  acquistion  lines  will  be  submitted 
to  the  Division  Engineer,  accompanied 
by  justification  and  reasons  therefor. 
This  submission  may  be  for  an  entire 
project  or  by  segments  or  units.  How¬ 
ever,  if  the  final  map  is  submitted  on  a 
segment  or  unit  basis,  each  segment  or 
unit  must  be  complete  in  itself  and  not 
be  dependent  on  another  segment  or 
unit  not  submitted  for  approvaL 

(c)  Approval  The  Division  Engineer 
is  authorized  to  approve  final  acquisi¬ 
tion  lines,  but  shall  not  delegate  this 
responsibility  to  District  Engineers. 
This  authority  is  subject  to  the  follow¬ 
ing: 

(1)  Except  for  the  addition  or  dele¬ 
tion  of  individial  ownerships,  or  por¬ 
tions  thereof,  on  the  basis  of  the  crite¬ 
ria  contained  in  S  644.6(d),  approval  of 
any  changes  in  the  overall  plan  will  be 
in  compliance  with  ER  1110-2-1150. 

(2)  Instates  in  individual  tracts  may 
be  changed  if  consistent  with  the  over¬ 
all  plan.  Approval,  however,  will  be  re¬ 
quired  from  HQDA  (DAEN-REA-P)  if 
the  estates  are  non-standard. 

§644.8  Planning  and  scheduling  real 
estate  activities. 

(a)  Normal  Scheduling.  (1)  The  ob¬ 
jective  of  a  planned  program  is  to  pro¬ 
vide  for  the  early  acquistion  of  land  to 
avoid  enhancement  in  land  prices  and 
a  minimum  of  inconvenience  to  the 
property  owners.  Also,  it  is  essential 


that  there  be  adequate  planning  of 
the  land  acquisition  program  to  insure 
that  there  is  no  interference  with  un¬ 
acquired  properties  as  a  result  of  con¬ 
struction  activities. 

(2)  It  is  essential  that  adequate 
funds  be  programmed  on  ENG  Form 
2213,  Advance  Engineering  and  Design 
Planning  Schedule  (PB-2B),  to  pro¬ 
ceed  with  real  estate  planning;  prepa¬ 
ration  of  Real  Estate  Design  Memo¬ 
randa;  determination  of  final  project 
boundaries;  and  preliminary  real 
estate  work  to  the  point  where  land 
acquisition  can  be  started  as  soon  as 
construction  funds  become  available. 

(3)  Surveys  and  boundary  monumen- 
tation  and/or  marking  shall  be  com¬ 
pleted  prior  to  acquistion. 

(4)  Funds  will  be  programmed  for  ac¬ 
quisition  of  lands  for  the  construction 
area  and/or  other  areas  initially  re¬ 
quired  within  the  first  year,  and  for 
acquisition  of  lands  for  the  other 
features  of  the  project  as  rapidly  as 
necessary  real  estate  data  can  be  as¬ 
sembled.  For  projects  with  major  im¬ 
poundment  features  and  with  sched¬ 
uled  construction  periods  of  more 
than  two  years,  funds  will  be  pro¬ 
grammed  at  a  uniform  level  so  that 
total  real  estate  requirements  will  be 
covered  by  accepted  offers  to  sell  or 
declarations  of  taking  filed  in  court  by 
the  end  of  two-thirds  of  the  overall 
construction  period. 

(b)  Public  Information.  (1)  The  real 
estate  activities  of  the  Corps  are  ex¬ 
tremely  sensitive,  since  they  disrupt 
the  lives  of  individuals  and  take  their 
homes,  farms  and  businesses.  There¬ 
fore,  the  importance  of  keeping  land- 
owners  and  others  having  an  interest 
in  the  land  informed  of  the  land  acqui¬ 
sition  program  is  emphasized.  In  order 
to  avoid  false  rumors  and  to  permit 
the  affected  owners  to  formulate  plans 
for  the  future,  information  concerning 
the  land  acquisition  program,  proce¬ 
dures  with  respect  thereto,  and  the 
specific  effect  on  the  individual  prop¬ 
erties,  will  be  furnished  to  the  affected 
owners  at  the  outset  of  the  project. 

(2)  Section  302  of  Pub.  L.  86-645  (33 
U.S.C.  597)  is  quoted,  in  part,  for  guid¬ 
ance: 

Within  six  months  after  the  date  that 
Congress  authorizes  construction  of  a  water 
resource  development  project  under  the  Ju¬ 
risdiction  of  the  Secretary  of  the  Army,  the 
Corp6  of  Engineers  shall  make  reasonable 
effort  to  advise  owners  and  occupants  in 
and  adjacent  to  the  project  area  as  to  the 
probable  timing  for  the  acquisition  of  lands 
for  the  project  and  for  incidental  rights-of- 
way,  relocations,  and  any  other  require¬ 
ments  affecting  owners  and  occupants. 
Within  a  reasonable  time  after  initial  appro¬ 
priations  are  made  for  land  acquisition  or 
construction,  including  relocations,  the 
Corps  of  Engineers  shall  conduct  public 
meetings  at  locations  convenient  to  owners 
and  tenants  to  be  displaced  by  the  project  in 
order  to  advise  them  of  the  proposed  plans 
for  acquisition  and  to  afford  them  an  oppor- 
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t  unity  to  comment.  To  carry  out  the  provi¬ 
sions  of  this  section,  the  Chief  of  Engineers 
shall  issue  regulations  to  provide,  among 
other  things,  dissemination  of  the  following 
information  to  those  affected:  (1)  Factors 
considered  in  making  the  appraisals;  (2) 
desire  to  purchase  property  without  going 
to  court;  (3)  legal  right  to  submit  to  con¬ 
demnation  proceedings:  (4)  Payments  for 
moving  expenses  or  other  losses  not  covered 
by  appraised  market  value;  (5)  occupancy 
during  construction;  (6)  removal  of  improve¬ 
ments;  (7)  payments  required  from  occu¬ 
pants  of  Government-acquired  land;  (8) 
withdrawals  by  owners  of  deposits  made  in 
court  by  Government;  and  (9)  use  of  land  by 
owner  when  easement  is  acquired. 

(3)  Within  a  reasonable  time  after 
initial  appropriations  are  made  for 
land  acquisition  or  construction,  in¬ 
cluding  relocations.  Division  and  Dis¬ 
trict  Engineers  will  conduct  meetings 
with  landowners.  The  United  States 
Senators  of  the  state  or  states  and 
Members  of  the  House  of  Representa¬ 
tives  of  the  district  or  districts  in 
which  the  project  is  located  should  be 
invited  to  attend.  Normally,  the  public 
meetings  should  be  scheduled  prior  to 
the  commencement  of  the  land  acqui¬ 
sition  program.  The  agenda  for  the 
meetings  will  include  not  only  the  nine 
specific  items  listed  in  Section  302, 
Pub.  L.  86-645,  but  all  other  items  of  a 
nature  that  will  assist  landowners  and 
tenants  in  understanding  all  of  the 
Corps’  real  estate  procedures  such  as, 
but  not  limited  to:  Acquisition  sched¬ 
ules,  the  type  of  land  interests  to  be 
acquired  under  the  Joint  Policy,  ap¬ 
proximate  acquisition  lines,  manage¬ 
ment  of  the  project,  etc.  In  addition  to 
the  foregoing,  pamphlets  containing 
this  information  and  the  information 
brochure  explaining  the  benefits  to 
landowners  under  Pub.  L.  91-646  will 
be  given  wide  distribution  at  approxi¬ 
mately  the  same  time  the  landowners 
meeting  program  is  initiated,  and 
copies  will  be  furnished  to  the  appro¬ 
priate  United  States  Senators  and 
Members  of  the  House  of  Representa¬ 
tives. 

(4)  Inquiries,  comments  of  landown¬ 
ers  and  tenants,  and  problems  devel¬ 
oped  at  the  landowners  meetings 
should  be  recorded  or,  at  least,  a  de¬ 
tailed  written  resume  made.  HQDA 
(DAEN-REA-P)  should  be  informed  as 
to  the  outcome  of  these  meetings.  Ef¬ 
fective  follow-up  to  supply  any  infor¬ 
mation  not  available  at  the  meeting, 
or*  to  consider  any  particular  problems 
presented,  is  essential  to  realize  the 
full  advantage  of  the  public  relations 
program. 

(5)  The  provisions  of  this  paragraph 
are  applicable  to  all  water  resource  de¬ 
velopment  projects,  including  all  local 
cooperation  projects  for  which  real 
estate  is  to  be  acquired  in  whole  or  in 
part  by  local  interests.  Initial  informa¬ 
tion  as  to  such  projects  for  which  real 
estate  acquisition  is  exclusively  a  local 
interest  responsibility  may  be  given. 


within  six  months  after  project  au¬ 
thorization,  by  either  the  local  inter¬ 
est  or  Federal  Government,  through 
the  media  best  adaptable  under  the 
circumstances.  Advice  should  be  given 
as  to  the  timing  of  acquisition  of  the 
lands  and  lesser  interests,  and  also  as 
to  the  extent  to  which  acquisition  will 
be  accomplished  by  the  local  interests. 
After  appropriations,  the  local  inter¬ 
ests  should  be  encouraged  to  sponsor 
and  conduct  a  landowners  meeting 
with  attendance  by  Corps  of  Engineers 
representatives.  If  there  is  a  joint  re¬ 
sponsibility  for  real  estate  acquisition, 
the  local  interests  should  explain  the 
scheduled  requirement  for  possession 
of  the  lands  involved  and  their  acquisi¬ 
tion  procedures,  and  the  Corps  of  En¬ 
gineers  representatives  should  explain 
the  procedures  followed  when  lands 
are  condemned  by  the  Federal  Gov¬ 
ernment  on  behalf  of  local  interests, 
and  the  authority  for  each  action. 

(6)  If  local  interests  refuse  to  call  a 
landowners  meeting,  the  District  Engi¬ 
neer  should  call  such  a  meeting,  to  ex¬ 
plain  the  general  construction  fea¬ 
tures  of  the  project,  to  inform  the 
landowners  and  tenants  that  local  in¬ 
terests  are  obligated  to  acquire  the 
necessary  lands,  to  state  that  we 
cannot  explain  the  exact  procedures 
which  will  be  followed  by  local  inter¬ 
ests,  but  to  explain  the  procedures  fol¬ 
lowed  when  lands  are  condemned  by 
the  Federal  Government  on  behalf  of 
local  interests.  If  only  a  very  few  land- 
owners  and  tenants  are  involved,  local 
interests  may  hold  their  meeting  in 
the  District  Engineer’s  office  or  at  a 
location  more  convenient  to  the  land- 
owners  and  tenants.  While  this  would 
not  be  a  formal  meeting,  the  same 
type  of  information  would  be  fur¬ 
nished.  Here,  also  the  District  Engi¬ 
neer  should  call  such  a  meeting  if  local 
interests  refuse  to  do  so. 

(7)  To  summarize,  public  (landown¬ 
ers)  meetings  are  required  by  Section 
302  of  Pub.  L.  86-645.  This  require¬ 
ment  applies  to  local  cooperation  pro¬ 
jects  as  well  as  to  the  large  Federal 
water  resources  development  projects. 
The  meetings  will  be  held  by  Division/ 
District  Engineers,  to  comply  with  the 
law,  if  local  interests  refuse  to  call 
meetings  at  which  information  would 
normally  be  furnished  jointly  by  the 
local  interests  and  by  the  Corps  of  En¬ 
gineers  representatives. 

(8)  Real  Estate  personnel  and  the 
Public  Affairs  Officers  of  the  Division 
and  District  Engineers  should  cooper¬ 
ate  closely  in  planning  vigorous  public 
relations  programs  as  contemplated  in 
this  paragraph  and  through  the  press, 
radio,  and  television. 

(c)  Land  Acquisition  Funds  for  Land 
Acquisition  in  Advance  of  Project  Con¬ 
struction.  (1)A  Land  Acquisition  Fund 
in  the  amount  of  $2  million  was  estab¬ 
lished  as  a  part  of  the  appropriations 


contained  in  the  Public  Works  for 
Water,  Pollution  Control,  and  Power 
Development  and  Atomic  Energy 
Commission  Appropriation  Act.  1971 
(Pub.  L.  91-439).  Comments  of  the 
House  Appropriations  Committee  in 
establishing  the  Fund  are  contained  in 
House  Committee  Report  No.  91-1219, 
91st  Congress,  1st  Session,  as  follows: 

New  land  acquisition  fund.  The  committee 
has  approved  the  budget  proposal  to  allo¬ 
cate  $2  million  to  establish  a  fund  for  land 
acquisition,  in  advance  of  project  construc¬ 
tion,  to  alleviate  severe  hardship  cases  and 
to  avoid  price  escalation.  The  proposal  has 
been  approved  with  the  understanding  that 
prior  committee  approval  will  be  obtained 
for  initial  purchases  in  each  project  area 
and  that  use  of  the  fund  shall  be  confined 
to  those  projects  on  which  planning  has 
progressed  to  the  point  that  the  damsite  has 
been  finalized,  and  it  is  known  with  certain¬ 
ty  the  lands  to  be  acquired  for  the  project. 

This  fund  was  increased  to  $3  million 
by  the  Public  Works  for  Water  and 
Power  Development  and  Atomic 
Energy  Commission  Appropriation  Act 
of  1973  (Pub.  L.  92-405). 

(2)  Applicability.  Expenditures  from 
the  Fund  are  applicable  to  authorized 
water  resource  development  projects 
for  which  land  acquisition  is  a  Federal 
responsibility. 

(3)  Guidelines  for  Utilization  of  the 
Fund  for  Advance  Land  Acquisitions. 
(i)  The  Fund  will  be  used  to  acquire 
private  and  non-Federal  publicly- 
owned  properties  at  authorized  water 
resource  development  projects  on 
which  planning  has  progressed  to  the 
point  that  the  damsite  has  been  final¬ 
ized  and  it  is  established  with  certain¬ 
ty  that  the  individual  properties  will 
1 3  required  for  the  project. 

(ii)  Only  those  individual  properties 
will  be  considered  for  acquisition 
where  it  can  be  shown  that  advance 
acquisition  of  the  properties  will  alle¬ 
viate  severe  hardship  to  the  landowner 
and/or  will  avoid  unusual  land  price 
escalation.  Unusual  price  escalation 
cases  involve  those  individually  owned 
properties  where  it  can  be  demonstrat¬ 
ed  that  the  land  value  will  materially 
escalate,  prior  to  commencement  of 
the  land  acquisition  program  for  the 
project  from  future  appropriations  for 
land  acquisition  or  construction,  be¬ 
cause  of  imminent  actions  which  will 
change  the  highest  and  best  use  of 
land,  such  as  zoning  actions,  planned 
construction  on  the  land  and  other 
changes  in  real  estate  market  factors 
which  will  materially  escalate  land 
values.  Normal  land  escalation  occur¬ 
ring  to  all  properties  in  general  within 
a  project  will  not  be  considered  as  a 
basis  for  acquisition.  Hardship  cases 
include,  but  are  not  necessarily  limited 
to,  cases  involving  the  following: 

(A)  The  landowner  has  a  valid  con¬ 
tract  to  purchase  a  replacement  prop¬ 
erty  and  failure  to  dispose  of  his  prop¬ 
erty  inside  the  project  will  force  him 
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to  default  the  contract,  forfeit  his  de¬ 
posit,  or  otherwise  lose  the  benefits  of 
the  contract,  and  other  replacement 
property  is  not  available  within  the 
same  area  under  similar  terms; 

(B)  The  property  owner  is  forced  to 
relocate  from  the  area  due  to  his  em¬ 
ployment  or  other  circumstances 
beyond  his  control,  and  the  Govern¬ 
ment’s  project  has  so  affected  the  sale 
of  properties  within  the  project  area 
as  to  make  a  sale  to  another  private 
party  at  a  fair  and  reasonable  price  ex¬ 
tremely  difficult;  and 

(C)  Illness  of  the  owner  or  other 
members  of  his  family,  or  other  per¬ 
sonal  hardship  makes  his  relocation 
from  the  area  necessary  and  the  Gov¬ 
ernment’s  project  has  so  affected  the 
sale  of  properties  within  the  project 
area  as  to  make  a  sale  to  another  pri¬ 
vate  party  at  a  fair  and  reasonable 
price  extremely  difficult. 

(D)  As  indicated  above,  these  exam¬ 
ples  are  not  intended  to  exclude  other 
cases  where,  in  the  exercise  of  sound 
judgment,  actual  hardship  is  found  to 
exist. 

(iii)  Individual  tract  ownerships  rec¬ 
ommended  for  advance  acquisition  by 
Division  and  District  Engineers  and 
approved  by  OCE  will  be  acquired  by 
direct  purchase  or  through  the  filing 
of  condemnation  proceedings,  in  ac¬ 
cordance  with  normal  procedures. 

(4)  Procedures.  Individual  tract  own¬ 
erships  which  Division  and  District 
Engineers  consider  are  hardship  cases 
or  involve  unusual  price  escalation, 
within  the  guidelines  set  forth  in  para 
(c)(3)  above  should  be  recommended 
to  OCE  for  acquisition. 

(i)  Full  justification  must  be  submit¬ 
ted  to  HQDA  (DAEN-CWB)  WASH 
DC  20314  in  support  of  the  recommen¬ 
dation  to  acquire  the  individual  owner¬ 
ships. 

(ii)  If  the  recommendation  is  ap¬ 
proved,  action  will  be  taken  by  OCE  to 
obtain  approval  of  the  House  and 
Senate  Committees  on  Appropriations. 
Upon  receipt  of  Committee  approvals, 
the  Division  Engineer  will  be  author¬ 
ized  to  proceed  with  the  acquisition 
action  if  sufficient  funds  are  available 
from  the  Land  Acquisition  Fund. 

(iii)  Appropriate  records  will  be 
maintained  by  District  or  Division  En¬ 
gineers  of  allocations  made  from  the 
Fund  which  are  used  for  approved  ac¬ 
quisition  cases.  These  funds  will  be  ac¬ 
counted  for  under  a  designated  ac¬ 
count  number. 

(iv)  When  appropriations  for  land 

acquisition  or  construction  of  the  Fed¬ 
eral  project  are  specifically  made  by 
the  Congress,  the  initial  allowance  of 
funds  to  the  project  will  be  reduced  by 
the  amount  previously  allotted  from 
the  Land  Acquisition  Fund  in  order  to 
replenish  the  Fund  for  use  at  other 
projects.  s 
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(d)  Acquisition  for  State  or  Local  In¬ 
terests— Resettlement  Sites.  (1)  Section 
209  of  Pub.  L.  90-483  (82  Stat.  745)  en¬ 
acted  13  August  1968,  provides  that 
the  Secretary  of  the  Army  may,  prior 
to  the  approval  of  title  by  the  Attor¬ 
ney  General,  acquire,  enter  upon,  and 
take  possession  of  lands  or  interests  in 
lands  by  purchase,  donation,  condem¬ 
nation  or  otherwise,  whenever  any 
State,  or  any  agency  or  instrumentali¬ 
ty  of  a  State  or  local  Government,  or 
any  nonprofit  incorporated  body  orga¬ 
nized  or  chartered  under  the  law  of 
the  State,  or  any  nonprofit  associ¬ 
ation,  shall  undertake  to  secure  any 
lands  or  interests  therein  as  a  site  for 
the  resettlement  of  families,  individ¬ 
uals,  and  business  concerns  displaced 
by  a  river  and  harbor  improvement, 
flood  control  or  other  duly  authorized 
water  resource  project,  and 

(1)  It  is  determined  by  the  Secretary 
of  the  Army  that  the  State  or  local  in¬ 
terest  is  unable  to  acquire  the  neces¬ 
sary  land,  or  unable  to  acquire  it  with 
sufficient  promptness,  and 

(ii)  The  Governor  of  the  State  in 
which  the  site  is  located  has  requested 
such  acquisition. 

(2)  Cost  of  Acquisition.  The  Act  also 
provides  that: 

(i)  All  expenses  of  acquisition  accom¬ 
plished  under  the  authority  of  the 
Act,  including  any  award  that  may  be 
made  in  a  condemnation  proceeding, 
the  cost  of  title  evidence,  appraisals 
and  any  other  costs  incident  to  such 
acquisition,  shall  be  paid  by  the  State, 
agency,  instrumentality  or  nonprofit 
body. 

(ii)  The  State,  agency,  instrumentali¬ 
ty  or  nonprofit  body  may  repay  such 
amount  from  any  funds  made  availa¬ 
ble  to  it  by  any  Federal  department, 
agency,  or  instrumentality,  other  than 
the  Department  of  the  Army. 

(iii)  Pending  such  payment,  the  Sec¬ 
retary  of  the  Army  may  expend  from 
any  funds  appropriated  for  the  project 
such  sums  as  may  be  necessary  to 
carry  out  Section  209,  Pub.  L.  90-483. 

(iv)  To  secure  such  payment,  the 
State,  agency,  instrumentality  or  non¬ 
profit  body  may  be  required  to  ex¬ 
ecute  a  proper  bond  before  acquisition 
is  commenced. 

(v)  Any  sums  paid  by  a  State, 
agency,  instrumentality  or  nonprofit 
body  under  Section  209  shall  be  cred¬ 
ited  to  the  appropriation  for  the  proj¬ 
ect. 

(3)  Determinations  Required  Before 
Application  of  Section  209.  No  acquisi¬ 
tion  by  the  Department  of  the  Army 
may  be  undertaken  under  this  section 
until  the  Secretary  of  the  Army  has 
determined,  after  consultation  with 
appropriate  Federal,  State  and  local 
government  agencies,  that: 

(i)  The  development  of  a  site  is  nec¬ 
essary  in  order  to  alleviate  hardships 
to  displaced  persons; 


(ii)  The  location  of  the  site  is  suit¬ 
able  for  development  in  relation  to 
present  or  potential  sources  of  em¬ 
ployment;  and 

(iii)  A  plan  for  development  of  the 
site  has  been  approved  by  appropriate 
local  government  authorities  in  the 
area  or  community  in  which  the  site  is 
located. 

(4)  Action  by  District  or  Division 
Engineer.  When  the  District  Engineer 
is  of  the  opinion  that  Section  209  may 
be  applicable  to  a  given  situation,  after 
consultation  with  State  and  State 
agency  officials,  the  Governor  of  the 
State  should  be  advised  of  the  perti¬ 
nent  provisions  of  the  law  and  the  as¬ 
sistance  that  can  be  rendered  by  the 
Secretary  of  the  Army  under  the 
terms  and  conditions  of  the  law  at  the 
request  of  the  Governor.  If  planning 
towards  resettlement  is  undertaken  by 
a  State,  agency,  instrumentality  or 
nonprofit  body,  the  District  Engineer 
will  keep  advised  of  the  progress  of 
such  local  planning  and  will  furnish 
guidelines  and  consultation  to  the 
local  interests  during  development  of 
the  plan. 

(5)  Implementation  of  the  Plan  of 
Resettlement  When  the  final  plan  has 
been  developed  and  approved  by  the 
appropriate  Federal,  State  and  local 
governmental  agencies  (which  will  in¬ 
clude  information  showing  that  the 
site  is  necessary  to  alleviate  hardships 
to  displaced  persons  and  suitable  for 
development  in  relation  to  present  or 
potential  sources  of  employment),  a 
showing  has  been  made  that  the  State 
is  unable  to  acquire  the  necessary 
lands  or  interests  therein  or  is  unable 
to  acquire  the  lands  with  sufficient 
promptness,  the  Governor  has  execut¬ 
ed  a  request  that  the  Secretary  of  the 
Army  acquire  the  lands  under  the 
terms  and  conditions  of  the  Act.  and 
the  State  or  agency  of  the  State  has 
executed  a  proper  bond  in  an  amount 
deemed  necessary  to  cover  total  ex¬ 
penditures  to  be  made  by  the  Army 
for  the  land  acquisition,  the  District 
Engineer  should  submit  to  HQDA 
(DAEN-REA-P)  WASH  DC  20314  a 
brief  Real  Estate  Design  Memoran¬ 
dum  covering  the  land  to  be  acquired 
under  the  plan.  The  REDM  should  be 
accompanied  by  the  final  approved 
plan  and  the  information  listed  above 
in  order  that  the  Secretary  may  make 
the  determinations  as  required  by  Sec¬ 
tion  209(b)  of  Pub.  L.  90-483.  No 
action  will  be  taken  by  the  District  En¬ 
gineer  to  acquire  the  land,  proposed 
for  acquisition  in  the  plan  and  the 
REDM,  until  receipt  of  authority  from 
DAEN-REA-P  to  proceed  with  the  ac¬ 
quisition.  A  complete  record  will  be 
maintained  of  all  land  and  administra¬ 
tive  costs  incident  to  the  acquisition  as 
a  basis  for  a  request  for  reimburse¬ 
ment  to  the  State  and/or  the  State 
agency  or  agencies.  Upon  authoriza- 
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tion  to  the  District  Engineer  to  pro¬ 
ceed  with  land  acquisitions  of  the  site, 
normal  Corps  land  acquisitions  proce¬ 
dures  will  be  followed. 

(6)  Conveyance  of  the  Site  to  the 
State  or  State  Agency  or  Agencies.  In 
accordance  with  Section  209(c)  of  Pub. 
L.  90-483,  upon  completion  of  the  ac¬ 
quisition  of  the  site,  a  proper  deed  will 
be  submitted  to  HQDA  (DAEN-REA- 
P)  WASH  DC  20314  for  execution  by 
the  Secretary  of  the  Army,  for  convey¬ 
ance  of  the  land  to  the  State  or  State 
agency,  as  appropriate.  Evidence  must 
be  submitted  that  the  terms  and  con¬ 
ditions  of  the  deed  have  the  approval 
of  the  Governor  and  the  agency  to 
which  conveyance  is  to  be  made.  The 
deed  will  not  be  delivered  until  reim¬ 
bursement  has  been  made  to  the 
United  States  for  the  land  and  admin¬ 
istrative  costs  expended  by  the  Dis¬ 
trict  Engineer  incident  to  the  acquisi¬ 
tion  of  the  site. 

Military  (Army  and  Air  Force)  and 
Other  Federal  Agencies 

§  644.21  General. 

(a)  Purpose.  Sections  644.21  through 
644.30  describe  the  procedures  of  the 
Corps  of  Engineers  relating  to  real 
estate  planning  and  project  authoriza¬ 
tion  for  the  acquisition  of  land  and  in¬ 
terests  therein  for  military  projects, 
for  the  Department  of  Energy  (DOE), 
and  for  other  Federal  agencies  as  re¬ 
quired. 

(b)  Applicability.  Provisions  of  these 
sections  are  applicable  to  the  Office  of 
the  Chief  of  Engineers  and  all  Division 
and  District  Engineers  having  real 
estate  responsibilities. 

(c)  General  Procedures.  (1)  AR  405- 
10  and  AFR  87-1  outline  the  policies 
of  the  Department  of  the  Army  and 
the  Department  of  the  Air  Force,  re¬ 
spectively,  with  respect  to  real  estate 
acquisitions. 

(2)  The  policies  of  the  Department 
of  Energy  (DOE)  with  respect  to  ac¬ 
quisition  of  real  estate  are  generally 
set  forth  in  requests  of  that  agency  for 
preparation  of  real  estate  design 
memorandums. 

(3)  The  purpose  of  the  planning 
function  is  to  establish  a  sound  basis 
for  the  acquisition  of  land  and  inter¬ 
ests  therein  in  accordance  with  exist¬ 
ing  law  and  broad  procedures  of 
higher  authority;  to  collect  all  neces¬ 
sary  real  estate  data:  to  correlate  and 
evaluate  these  data  from  the  stand¬ 
point  of  establishing  the  necessity  for 
the  proposed  acquisition;  to  establish 
that  no  Government-owned  or  Gov¬ 
ernment-controlled  lands  are  available 
for  the  intended  use;  to  determine  the 
required  estate,  in  accordance  with  ex¬ 
isting  policies,  sufficient  to  protect  the 
interests  of  the  Government;  and  in 
general,  to  prepare  each  project  for 
submission  to  the  head  of  the  interest¬ 
ed  department  or  agency,  or  his  desig- 
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nee,  and,  where  necessary,  to  the  De¬ 
partment  of  Defense  and  the  Commit¬ 
tees  on  Armed  Services  of  the  Senate 
and  House  of  Representatives,  for  ap¬ 
proval. 

(4)  In  the  preparation  of  Real  Estate 
Planning  Reports,  or  Real  Estate 
Summaries,  consideration  will  be  given 
to  the  procedures  and  criteria  ex¬ 
pressed  in  the  regulations  cited  herein. 

§  644.22  Site  Selection. 

When  a  requirement  develops  for  a 
new  installation  or  the  extension  of  an 
existing  installation,  site  selection  will 
be  the  primary  responsibility  of  the 
using  service.  A  representative  of  the 
appropriate  Division  or  District  Engi¬ 
neer  will  participate  In  selection  of 
sites  for  the  Department  of  the  Army 
and,  upon  request,  in  Department  of 
the  Air  Force  site  selection  and  pre¬ 
liminary  investigations.  Commanders 
and  site  boards  should  be  informed  of 
any  available  lands,  including  margin¬ 
al  lands  in  civil  works  projects  and 
available  lands  under  the  control  of 
other  departments  and  agencies,  suit¬ 
able  for  the  desired  purpose.  The 
using  service  will  request  the  Chief  of 
Engineers  or  the  appropriate  Division 
or  District  Engineer  to  prepare  a  Real 
Estate  Planning  Report  or  Real  Estate 
Summary,  making  reference  to  the 
prior  Site  Selection  Report  if  one  was 
prepared. 

§644.23  Real  Estate  Planning  Documents. 

(a)  Real  Estate  Planning  Reports.  (1) 
A  Real  Estate  Planning  Report 
(REPR),  as  shown  in  Figure  2-1  in  EP 
405-1-2,  will  be  prepared  by  the  Divi¬ 
sion  or  District  Engineer  for  all  major 
fee  and  easement  projects  other  than 
Reserve  Component  projects  and  ex¬ 
tinguishment  of  grazing  privileges  on 
Federal  lands.  The  request  for  such 
REPR  may  be  initiated  by  any  com¬ 
mand  or  echelon  of  the  Army  or  Air 
Force  (or  by  the  Washington  Head¬ 
quarters  or  field  operations  offices  of 
DOE  for  a  Real  Estate  Design  Memo¬ 
randum).  Certain  items  contained  in 
Figure  2-1  (EP  405-1-2)  relate  only  to 
Department  of  the  Air  Force  land  ac¬ 
quisition  programs  for  runways  and 
approach  zones  and  are  not  applicable 
to  other  projects.  Such  items  will  be 
omitted  from  REPRs  where  not  appli¬ 
cable.  When  forwarding  the  REPR,  a 
copy  of  the  Reviewing  Appraiser  Com¬ 
ment,  concerning  the  estimated  land 
values  assigned  therein,  should  be  in¬ 
cluded  as  an  inclosure  to  the  transmit¬ 
tal  letter. 

(2)  On  Department  of  the  Air  Force 
projects  where  estimated  cost  is  not  in 
excess  of  $25,000,  brief  REPRs  are  to 
be  prepared  for  issuance  of  directives 
by  the  approprate  Air  Force  Regional 
Civil  Engineer  (AFRCE).  Such  reports 
need  not  be  submitted  to  the  Chief  of 
Engineers  except  in  those  cases  in 
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which  the  major  command  submits  a 
copy  to  Headquarters.  USAF.  This 
report  should  contain  adequate  infor¬ 
mation  on  the  items  listed  in  the  fol¬ 
lowing  outline  but  need  not  be  limited 
thereto: 

(i)  Requirement  for  the  property. 

(ii)  Cost  estimate  of  the  property 
with  indication  of  the  method  used  in 
arriving  at  the  estimate. 

(iii)  Summary  sheet  showing  the 
acreages,  interests  to  be  acquired,  im¬ 
provements  and  estimated  costs,  in¬ 
cluding  the  administrative  costs  of  ac¬ 
quiring  the  real  property  and  all  costs 
in  connection  with  the  Uniform  Relo¬ 
cation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (Pub. 
L.  91-646). 

(iv)  Map  showing  property  to  be  ac¬ 
quired,  ownerships,  and  relation  to  ex¬ 
isting  installation,  where  appropriate. 

tv)  In  reports  covering  the  acquisi¬ 
tion  of  runway  clearance  easements,  a 
profile,  topographic,  and  obstruction 
drawing  should  be  furnished. 

(vi)  Discussions  of  any  peculiar  or 
unusual  problems  anticipated  in  con¬ 
nection  with  the  proposed  acquisition 
including  relocation  assistance  re¬ 
quired  by  Pub.  L.  91-646. 

(vii)  Recommendations  of  the  office 
preparing  the  report. 

(b)  Planning  Documents  for  Reserve 
Component  Acquisitions.  Figure  2-2  in 
EP405-1-2  is  a  sample  of  an  REPR  for 
use  in  acquisition  of  land  for  the  U.S. 
Army  Reserve  Program.  This  report 
omits  some  items  which  appear  in  the 
usual  planning  report  but  includes 
other  items  particularly  applicable  to 
U.S.  Army  Reserve  sites. 

(1)  Real  Estate  Planning  Report 
The  REPR  for  Reserve  Component  ac¬ 
quisitions  should  contain  the  follow¬ 
ing: 

(i)  A  list  of  all  sites  inspected  with 
reasons  for  rejection  of  the  other  sites. 

(ii)  Description  of  physical  charac¬ 
teristics  of  the  site. 

(iii)  Type  and  extent  of  grading  and 
drainage  required. 

(iv)  Soil  and  foundation  conditions 
with  classification  of  overburden  ma¬ 
terials  (to  be  determined  by  test  bor¬ 
ings  only  if  conditions  indicate  this  ne¬ 
cessity). 

(v)  Availability  of  adequate  access, 
water  supply,  electricity,  gas  for  space 
heating,  sewage  disposal,  drainage  con¬ 
ditions,  and  telephone  services.  Where 
it  is  necessary  to  construct  or  extend 
streets,  water,  sewer,  or  other  utility 
facilities  to  serve  the  selected  site,  a 
written  commitment  will  be  obtained 
from  the  municipal  authorities  assur¬ 
ing  the  United  States  that  the  munici¬ 
pality  will  perform  such  work  without 
cost  to  the  United  States,  or  indicating 
the  proportionate  share  of  the  costs 
the  municipality  will  bear.  This  com¬ 
mitment  will  be  made  a  part  of  the 
REPR. 
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(vi)  Cost  estimates  of  supporting 
facilities  and  any  unusual  building 
foundations,  itemized  to  the  degree 
practicable  to  indicate  items,  quanti¬ 
ties,  sizes,  unit  prices  and  totals. 

(vii)  A  preliminary  site  plan,  show¬ 
ing  existing  conditions  and  proposed 
layout,  to  insure  adequacy  of  the  site 
for  its  intended  ultimate  use. 

(viii)  A  formal  legal  commitment  in 
the  form  of  a  resolution  or  other  in¬ 
strument  authorizing  a  long-term, 
nominal-rental  lease  or  a  donation,  to¬ 
gether  with  a  reference  to  the  authori¬ 
ty  to  grant  the  lease  or  make  the  do¬ 
nation,  in  instances  where  land  is 
owned  by  a  State,  county,  city  or  other 
political  subdivision. 

(ix)  A  draft  of  the  proposed  lease  in 
terms  acceptable  to  the  lessor,  taking 
into  consideration  the  requirements  in 
DOD  Directive  4165.16. 

(2)  Agreements  for  Joint  National 
Guard-Army  Reserve  Center.  Title  10, 
United  States  Code,  Sections  2231 
through  2238,  DOD  Directives  1225.2 
and  1225.5,  and  AR  140-478  contain 
policy  and  directions  for  the  establish¬ 
ment  of  this  type  of  training  facility. 
The  Division  or  District  Engineer  will 
participate  in  negotiation  of  the  joint- 
use  agreement  and  preparation  of  the 
necessary  instruments,  in  coordination 
with  local  Army  Reserve  and  National 
Guard  representatives.  A  copy  of  the 
agreement  so  negotiated  will  be  at¬ 
tached  to  each  copy  of  the  REPR 
prior  to  its  distribution  for  review. 
DOD  Directive  1225.2  provides  in  part: 
‘The  agreement  shall  remain  in  full 
force  and  effect  for  the  fixed  term  of 
years  which  represents  the  estimated 
useful  life  of  the  facility.”  This  provi¬ 
sion  has  generally  been  interpreted  as 
fixing  the  use  term  at  25  years,  al¬ 
though  the  probably  useful  life  of  a 
well-maintained  armory  type  structure 
is  much  longer.  The  DOD  provision 
states  a  minimum  requirement;  howev¬ 
er,  it  does  not  preclude  the  Army  from 
securing  a  longer  period  of  use.  In 
order  to  secure  a  use  term  more  com¬ 
mensurate  with  the  Government  in¬ 
vestment,  joint-use  agreements,  at  a 
minimum,  will  be  set  up  on  a  25-year 
basis,  with  the  option  on  the  part  of 
the  Government  to  renew  for  an  addi¬ 
tional  25-year  period  under  the  same 
terms  and  conditions. 

(3)  Real  Estate  Summary.  Consider¬ 
able  time,  effort  and  funds  can  be 
saved  if  REPRs  are  foregone  in  those 
cases  involving  acquisition  of  property 
for  U.S.  Army  Reserve  and  Army  Na¬ 
tional  Guard  use  by  transfer  from  an¬ 
other  military  department  or  the  Gen¬ 
eral  Services  Administration.  The  Real 
Estate  document  in  support  of  such 
proposed  acquisitions  will  be  a  Real 
Estate  Summary  which  will  contain 
the  following  elements  only: 

(i)  Authority  for  request. 

(ii)  Acreage  and  estate. 


(iii)  Estimated  gross  fair  market 
value. 

(iv)  Map. 

(v)  Excess  status  of  land. 

(vi)  Description  of  improvements  (in¬ 
cluding  building  numbers  and  square 
feet). 

(vii)  Justification  for  use  of  the 
property  as  provided  by  the  Com¬ 
mand.  Proposed  construction  (if  any) 
should  be  included. 

(viii)  Engineering  Feasibility  Study 
(if  construction  is  planned). 

(ix)  Draft  Acquisition  Report  is  re¬ 
quired  for  clearance  under  Title  10 
U.S.C.  2662  if  estimated  gross  fair 
market  value  is  over  $50,000  for  acqui¬ 
sition  by  transfer  from  another  mili¬ 
tary  department. 

(c)  Lease  Planning  Reports.  Refer¬ 
ence  is  made  to  AR  405-10  and  AFR 
87-1,  concerning  requests  for  leasehold 
acquisitions.  A  Lease  Planning  Report 
will  be  submitted  upon  request  of  the 
Chief  of  Engineers  or  the  using  serv¬ 
ice.  Figure  2-3  in  EP  405-1-2  is  a 
sample  of  a  Lease  Planning  Report. 

(d)  Grazing  Land  Reports.  (1)  When 
Federal  grazing  lands  are  a  part  of  a 
project  and  it  is  proposed  to  cancel,  or 
to  prevent  the  use  of,  grazing  privi¬ 
leges  thereon,  under  authority  con¬ 
tained  in  the  Act  of  Congress  ap¬ 
proved  July  9,  1942,  as  amended  (43 
U.S.C.  315q),  the  REPR  will  be  utilized 
with  appropriate  changes.  The  report 
will  disclose  each  of  the  ranch  units 
comprising  grazing  privileges,  indicat¬ 
ing,  in  tabulated  form,  the  name  of 
each  operator,  acreage  owned  in  fee, 
acreage  of  State-owned  land  held 
under  lease,  acreage  of  railroad  land 
held  under  lease,  acreage  of  other  pri¬ 
vately  owned  land  held  under  lease, 
acreage  under  Federal  grazing  permits 
or  licenses,  total  acreage  in  ranch  unit, 
total  carrying  capacity  of  ranch  unit, 
and  actual  number  of  stock  being  car¬ 
ried  on  each  ranch  unit;  whether  proj¬ 
ect  will  be  classified  as  a  permanent  or 
temporary  installation;  other  acquisi¬ 
tion  problems,  such  as  mining  and 
water  rights  or  claims,  which  may  be 
encountered;  and  a  project  map  indi¬ 
cating  project  boundaries.  Federal  and 
State-owned  lands,  and  location  of 
mining  and  water  rights  or  claims. 

(2)  The  cost  estimate  will  be  pre¬ 
pared  in  accordance  with  Subpart  B. 

(e)  Distribution  and  Approval  of 
Planning  Reports.  (1)  Army  Projects. 
Upon  completion  of  a  fee  and/or  ease¬ 
ment  planning  report  or  a  Lease  Plan¬ 
ning  Report,  the  report  will  be  proc¬ 
essed  as  outlined  in  AR  405-10.  Infor¬ 
mation  will  be  included  in  the  trans¬ 
mittal  letter  concerning  status  of  envi¬ 
ronmental  assessment  or  impact  state¬ 
ment. 

(2)  Air  Force  Projects,  (i)  Upon  the 
completion,  review  and  approval  of  a 
fee  and/or  easement  planning  report, 
the  District  Engineer  will  forward 


copies  of  the  planning  report  to  the 
Division  Engineer  who  will  forward 
the  original  and  one  copy  with  appro¬ 
priate  recommendations  to  HQDA 
(DAEN-REA-L)  WASH  DC  20314.  Si¬ 
multaneously  with  this  action,  the  Di¬ 
vision  Engineer  will  furnish  the  Major 
Air  Command  with  six  copies  of  the 
planning  report  for  review,  approval, 
and  subsequent  transmittal  to  Head¬ 
quarters,  USAF. 

(ii)  After  preparation,  review  and  ap¬ 
proval,  the  District  Engineer  will 
submit  the  Lease  Planning  Report, 
wherein  the  estimated  annual  rental  is 
in  excess  of  $25,000,  to  the  Division 
Engineer.  Upon  review  and  approval, 
the  Division  Engineer  will  forward  the 
original  and  a  copy,  with  appropriate 
recommendations,  to  DAEN-REA-L. 
Simultaneously  with  this  action,  the 
Division  Engineer  will  furnish  the 
Major  Air  Command  with  two  copies 
of  the  report.  The  Chief  of  Engineers 
will  review  the  report  and  forward  the 
original  to  Headquarters,  USAF,  with 
appropriate  recommendations. 

(3)  DOE  Projects.  Upon  completion 
of  a  fee  and/or  easement  real  estate 
design  memorandum  and  review  and 
approval  by  the  District  Engineer  and, 
in  turn,  the  Division  Engineer,  a  copy 
of  the  report  will  be  submitted  to  the 
appropriate  DOE  office  for  review  and 
approval.  When  notice  of  approval  is 
received,  the  District  Engineer  will 
transmit,  through  the  Division  Engi¬ 
neer,  the  original  and  two  copies  of 
the  REDM,  with  recommendations, 
and  evidence  of  approval  by  the  DOE 
field  office,  to  HQDA  (DAEN-REA-P) 
WASH  DC  20314.  Upon  review  and  ap¬ 
proval,  the  Chief  of  Engineers  will 
transmit  the  original  and  one  copy  of 
the  REDM  to  Headquarters,  DOE,  for 
approval  and  further  action. 

§  644.24  Acquisition  by  Transfer  from 
Other  Government  Departments  or 
Agencies  (Except  Public  Domain). 

When  a  requirement  develops  for 
the  acquisition  of  Government-owned 
real  property  and  an  appropriate  re¬ 
quest  is  received  for  the  acquisition, 
the  District  Engineer  will  prepare  and 
submit,  through  the  Division  Engi¬ 
neer,  to  HQDA  (DAEN-REA-L) 
WASH  DC  20314  a  Real  Estate  Plan¬ 
ning  Report  (Figure  2-1  in  EP  405-1-2) 
(or  a  brief  report,  if  it  is  determined 
this  would  be  sufficient)  setting  forth 
the  requirements  for  the  property,  the 
market  value  thereof,  the  “in  place” 
value  of  existing  improvements,  the 
estimated  cost  of  the  proposed  con¬ 
struction,  attitude  of  the  local  repre¬ 
sentative  of  the  department  or  agency 
having  control,  and  such  other  items 
as  are  necessary  to  give  full  discussion 
of  the  real  estate  implications,  for  con¬ 
sideration  and  the  obtaining  of  a  real 
estate  directive  for  the  acquisition  by 
transfer. 
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§  644.25  Withdrawal  of  Public  Domain  for 
Defense  Purposes. 

(a)  The  Act  of  Congress  approved 
February  28.  1958  (Pub.  L.  85-337,  72 
Stat.  27)  provides  that  all  withdrawals 
and  reservations  of  public  domain 
land,  water,  or  land  and  water,  or  re¬ 
strictions  on  use  of  areas  in  the  Conti¬ 
nental  Shelf,  aggregating  an  area  of 
more  than  5,000  acres  for  any  one  de¬ 
fense  project,  shall  be  by  Act  of  Con¬ 
gress.  Upon  receipt  of  a  request  for 
withdrawal  or  reservation  of  lands  of 
the  public  domain  or  for  restrictions 
on  exploration  and  exploitation  in  the 
Continental  Shelf,  and  in  order  that 
the  Chief  of  Engineers  may  present 
the  project  to  higher  authority  for  ap¬ 
proval  and  submission  to  the  Con¬ 
gress,  if  approved,  the  District  Engi¬ 
neer  will  prepare  and  submit,  through 
the  Division  Engineer,  to  HQDA 
(DAEN-REA-L)  WASH  DC  20314  a 
Real  Estate  Planning  Report,  includ¬ 
ing  the  following  items. 

(1) A  copy  of  the  request  from  the 
Army  or  the  using  service. 

(2)  Complete  information  relative  to 
the  eight  items  specified  in  Section  3 
Of  Pub.  L.  85-337  (43  U.S.C.  156). 

(3)  If  the  proposed  withdrawal  con¬ 
stitutes  an  expansion  of  an  existing  in¬ 
stallation,  pertinent  data  relative  to 
the  lands  constituting  the  existing  in¬ 
stallation. 

(4)  Information  relative  to  outstand¬ 
ing  mineral,  grazing,  water  and  other 
rights. 

(5)  A  statement  as  to  the  estimated 
cost: 

(i)  of  extinguishing  such  rights;  and 

(ii)  of  suspending  the  exercise  of 
such  rights  on  a  leasehold  (annual 
rental)  basis. 

(6)  Map(s)  indicating  the  exterior 
boundaries  of  the  project;  excepted 
areas,  if  any;  location  of  mineral 
rights,  water  rights,  and  other  re¬ 
sources  discussed  in  the  report. 

(b)  The  District  Engineer  will  also 
prepare  and  include  a  draft  of  applica¬ 
tion  for  withdrawal  covering  the  eight 
items  specified  in  Section  3  of  Pub.  L. 
85-337. 

(c)  Upon  receipt  of  the  REPR  and 
draft  of  application  for  withdrawal, 
the  Chief  of  Engineers  will  prepare  a- 
Real  Estate  Directive. 

(d)  The  REPR,  draft  of  application 
for  withdrawal,  and  Real  Estate  Direc¬ 
tive  will  be  transmitted  through  the 
Chief  of  Staff  and  the  appropriate  As¬ 
sistant  Secretary  of  the  Army  to  the 
Assistant  Secretary  of  Defense  (Man¬ 
power,  Reserve  Affairs  and  Logistics) 
for  approval  of  the  acquisition  and  for 
coordination  with  the  Department  of 
the  Interior  (Bureau  of  Land  Manage¬ 
ment).  Upon  receipt  of  approval  from 
the  ASD  (MRA&L),  the  Chief  of  Engi¬ 
neers  will  dispatch  the  application  to 
the  Department  of  the  Interior  and 
will  drait  the  necessary  legislation  for 
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processing  through  normal  legislative 
channels. 

(e)  It  has  been  determined  that  the 
words  “in  the  aggregate”  in  Section  2 
of  Pub.  L.  85-337  shall  be  interpreted 
as  applying  only  to  withdrawals  of 
land  since  enactment  of  Pub.  L.  85- 
337.  For  example,  if  4,500  acres  of 
public  land  had  been  withdrawn  prior 
to  enactment  of  Pub.  L.  85-337  and 
the  new  application  for  withdrawal 
covers  1,000  acres,  the  requirements  of 
Pub.  L.  85-337  do  not  have  to  be  satis¬ 
fied.  If  the  new  application  covering 
1,000  acres  is  honored  and  the  with¬ 
drawal  completed  and  a  later  require¬ 
ment  for  4,500  acres  of  public  lands  de¬ 
veloped,  the  requirements  of  Pub.  L. 
85-337  would  have  to  be  satisfied. 

(f)  Pub.  L.  85-337  and  the  above 
instructions  do  not  relate  to  the  use  of 

i  public  lands  under  permit. 

(g)  In  Department  of  Air  Force 
cases,  the  District  Engineer  will  con¬ 
tinue  to  prepare  such  REPR’s  and  to 
furnish  such  other  services  as  are  re¬ 
quested  by  the  Major  Air  Commands. 

(h)  When  the  REPR  contains  a  pro¬ 
posal  for  the  acquisition  of  minerals, 
the  local  office  of  the  Bureau  of  Land 
Management,  Department  of  the  Inte¬ 
rior,  will  be  furnished  with  a  copy  of 
the  Mineral  Section  of  the  planning 
report,  which  will  indicate  the  number 
and  types  of  claims,  areas  involved, 
and  the  gross  appraisal.  Accompany¬ 
ing  this  Mineral  Section  will  be  a  re¬ 
quest  that  the  Bureau  of  Land  Man¬ 
agement  place  an  item  in  the  next 
available  budget  for  the  funds  re¬ 
quired  for  the  validation  of  the  miner¬ 
al  claims  involved.  A  copy  of  the  Min¬ 
eral  Section,  together  with  a  copy  of 
the  request  to  the  local  office  of  the 
Bureau  of  Land  Management,  will  be 
forwarded  to  HQDA  (DAEN-REA-L) 
WASH  DC  20314  for  coordination  with 
the  Director,  Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior, 
Washington,  D.C.  20240. 

§  644.26  Required  Clearances. 

(a)  As  stated  in  AR  405-10  and  AFR 
87-1,  no  real  estate  or  interests  therein 
will  be  acquired  until  there  is  legisla¬ 
tive  authorization  for  the  acquisition 
(41  U.S.C.  14)  and  an  appropriation 
available  for  the  purpose. 

(b)  AR  405-10  and  AFR  87-1  also 
outline  the  clearances  which  must  be 
made  within  the  Departments  of  the 
Army  and  the  Air  Force,  with  the  De¬ 
partment  of  Defense,  and  with  the 
Committees  on  Armed  Services  of  the 
Senate  and  the  House  of  Representa¬ 
tives  before  acquisition  may  proceed. 
The  Chief  of  Engineers  is  responsible 
for  initiating  all  clearance  actions  as 
to  Army  acquisitions.  The  Director  of 
Engineering  and  Services  (AF/PRE) 
and  the  Director  of  Planning,  Pro¬ 
gramming  and  Analysis  (AF/RDXI), 
as  to  industrial  installations,  of  Head- 
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quarters,  USAF,  are  responsible  for 
initiating  all  clearance  actions  as  to 
Air  Force  acquisitions. 

§  644.27  Authority  to  Issue  Real  Estate 
Directives. 

Where  there  is  legislative  authoriza¬ 
tion,  an  appropriation  is  available,  and 
necessary  clearances  have  been  ob¬ 
tained,  the  formal  Real  Estate  Direc¬ 
tive  (designating  the  land  to  be  ac¬ 
quired,  the  estate  to  be  acquired,  and 
the  amount  of  funds  available  for  the 
acquisition)  will  be  issued  by  the  head 
of  the  interested  department  or 
agency,  or  his  designee. 

(a)  Authority  to  issue  all  Depart¬ 
ment  of  the  Army  Real  Estate  Direc¬ 
tives  is  vested  in  the  Chief  of  Engi¬ 
neers.  The  Chief  of  Engineers  has 
been  delegated  authority  from  the 
Secretary  of  the  Army,  and  has  redele¬ 
gated  to  Division  and  District  Engi¬ 
neers  authority,  to  approve: 

(1)  Acquisition  of  permits  from  other 
Government  departments  and  agen¬ 
cies,  excepting  the  use  of  space  in  the 
National  Capital  Region. 

(2)  The  making  of  minor  boundary 
changes  in  approved  projects  to  avoid 
severance  damages,  by  including  or  ex¬ 
cluding  small  tracts  of  land  which  will 
not  decrease  the  usefulness  of  the 
project  for  the  purpose  for  which 
being  acquired. 

(b)  The  delegated  authority  referred 
to  in  Paragraph  (a)  of  this  section  was 
redelegated  to  Division  and  District 
Engineers,  provided  it  can  be  accom¬ 
plished  without  the  allotment  of  addi¬ 
tional  funds:  And  provided.  That  there 
is  an  existing  Real  Estate  Directive. 
When  there  is  a  change  in  scope  (area 
and/or  funds),  recommendation  will 
be  made  to  the  Chief  of  Engineers  for 
amendment  of  the  directive. 

(c)  The  Chief  of  Engineers  has  been 
delegated  authority  to  approve  for  the 
Secretary  of  the  Army  leasehold  ac¬ 
quisitions,  including  renewals  and  ex¬ 
tensions,  and  space  assignments  from 
the  General  Services  Administration, 
where  the  estimated  annual  rental  for 
any  single  project  is  not  in  excess  of 
$50,000  and  the  acquisition  is  not  con¬ 
troversial,  unusual,  or  inconsistent 
with  Department  of  the  Army  policies, 
excepting  the  acquisition  by  lease  of 
industrial  and  commercial  facilities; 
projects  requiring  a  certificate  of  ne¬ 
cessity  in  accordance  with  the  Act  of 
Congress  approved  June  30,  1932,  as 
amended  (40  U.S.C.  278a);  and  space  in 
the  National  Capital  Region.  This  au¬ 
thority  has  been  redelegated  to  the 
Division  Engineer  where  the  annual 
rental  does  not  exceed  $25,000. 

(d)  Authority  to  issue  all  Depart¬ 
ment  of  the  Air  Force  Real  Estate  Di 
rectives  is  vested  in  the  Real  Property 
Division,  Directorate  of  Engineering 
and  Services,  HQ,  USAF.  Major  Air 
Commands  and  Air  Force  Regional 
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Civil  Engineers  may  issue  Real  Estate 
Directives  for  acquisitions  not  exceed¬ 
ing  $50,000  in  cost. 

(1)  Division  Engineers  will  assign 
numbers  to  Real  Estate  Directives 
issued  by  Air  Force  Regional  Civil  En¬ 
gineers.  The  numbers  will  be  in  a  con¬ 
secutive  series  for  each  Division  and 
will  be  preceded  by  a  symbol  identify¬ 
ing  the  Division  to  which  the  directive 
is  issued. 

(2)  All  revisions  to  Real  Estate  Di 

rectives  will  be  designated  as  amend¬ 
ments  to  the  basic  Real  Estate  Direc¬ 
tive  and  will  be  appropriately  num¬ 
bered.  * 

(3)  Division  Engineers  will  forward 
the  original  and  one  copy  of  each  Di¬ 
rective,  and  each  amendment  thereto 
to  HQDA  (DAEN-REA-L)  WASH  DC 
20314. 

(4)  Commanders  of  Major  Air  Com¬ 
mands  will  approve  requests  for  leases, 
lease  renewals,  and  space  assignments 
from  the  General  Services  Administra¬ 
tion,  where  the  estimated  cost  of  the 
project  does  not  exceed  $50,000  per 
annum,  and  subject  to  any  necessary 
clearances,  excepting,  however,  the 
leasehold  acquisitions  listed  in  AFR 
87-1. 

Ce)  Authority  to  issue  DOE  Real 
Estate  Directives  has  been  delegated 
by  the  General  Manager  to  the  Direc¬ 
tors  of  Operating  Divisions,  DOE. 

§  644.28  Responsibility  for  Acquisition. 

HQDA  (DAEN-REA-L)  is  responsi¬ 
ble  for  acquiring  real  estate  for  the 
Departments  of  the  Army  (military) 
and  Air  Force.  HQDA  (DAEN-REA-P) 
is  responsible  for  acquiring  real  estate 
for  the  Department  of  the  Army  (civil 
works),  DOE,  and  other  Federal  agen¬ 
cies  as  required. 

§  644.29  Authority  to  Proceed  with  Acqui¬ 
sition. 

(a)  Upon  receipt  of  the  formal  Real 
Estate  Directive  by  the  Chief  of  Engi¬ 
neers,  with  necessary  clearances  made 
and  an  allotment  of  funds  to  the  Dis¬ 
trict  Engineer,  the  Division  Engineer 
will  be  authorized  to  proceed  with  ac¬ 
quisition  in  accordance  with  the  direc¬ 
tive  and  the  procedures  outlined  in 
Subpart  C  and  Pub.  L.  91-646  instruc¬ 
tions.  Where  authority  has  been  dele¬ 
gated,  the  Division  or  District  Engi¬ 
neer  may  proceed  with  the  acquisition 
upon  receipt  of  proper  directive,  any 
necessary  clearances,  and  allotment  of 
funds. 

(b)  Under  no  circumstances  will 
offers  be  made  to  landowners  or  con¬ 
struction  initiated  prior  to  the  issu¬ 
ance  of  instructions  from  the  Chief  of 
Engineers  to  proceed  with  the  acquisi¬ 
tion. 

(c)  The  Division  or  District  Engineer 
will  maintain  liaison  with  the  local 
commander  and  advise  him  when  pos¬ 
session  of  the  land  is  available. 


§  644.30  Preliminary  real  estate  work. 

(a)  Preliminary  real  estate  work  is 
defined  as  that  action  taken  with 
regard  to  the  individual  ownerships 
leading  up  to,  but  not  including,  solici¬ 
tation  of  offers  from  landowners.  It  in¬ 
cludes  preparation  or  procurement  of 
tract  ownership  data  (ENG  Form 
900— Tract  Ownership  Data,  where  its 
use  is  considered  desirable),  legal  de¬ 
scriptions  and  mapping,  title  evidence, 
and  individual  tract  appraisals.  At  this 
stage  of  the  acquisition  program,  it 
will  be  necessary  to  make  some  con¬ 
tact  with  landowners,  tenants,  or 
other  interested  persons;  for  example, 
the  appraiser’s  discussion  of  the  prop¬ 
erty  with  the  owner,  his  agent,  or 
other  representative  (Pub.  L.  91-646, 
Sec.  301(2)).  In  any  such  contacts,  in¬ 
formation  should  be  confined  to  the 
fact  that  acquisition  of  the  real  prop¬ 
erty  is  being  considered;  no  acquisition 
action  can  be  taken  until  funds  are 
made  available;  and,  after  acquisition 
is  approved,  as  much  advance  notice  as 
possible  will  be  given  to  all  interested 
parties.  Supply  of  ENG  Form  900  may 
be  requisitioned  from  the  OCE  Publi¬ 
cations  Depot  in  the  prescribed 
manner. 

(b)  Preliminary  real  estate  work  on 
Army  projects  will  be  conducted  as 
soon  as  design  has  progressed  to  the 
point  at  which  the  exact  land  needed 
has  been  firmly  determined,  or  as  soon 
as  the  District  Engineer  has  deter¬ 
mined  that  it  is  practicable  to  proceed. 

(c)  Preliminary  real  estate  work  on 
Air  Force  projects  will  be  conducted 
upon  request  of  Headquarters,  USAF, 
or  Major  Air  Command  installations, 
and  at  the  request  of  any  of  those  per¬ 
sons  designated  for  industrial  acquisi¬ 
tions. 

Subpart  B — Appraisal 

§  644.41  General. 

(a)  Purpose.  (1)  Subpart  B  describes 
the  general  procedures  and  standards 
governing  all  appraisal  work  undertak¬ 
en  in  connection  with  the  real  estate 
responsibilities  of  the  Corps  of  Engi¬ 
neers. 

(2)  These  guidelines  are  to  promote 
and  encourage  the  utilization  of  uni¬ 
form  appraisal  methods,  standards, 
and  techniques.  Their  use  should 
result  in  the  most  effective  solutions 
to  the  many  appraisal  problems  with 
which  the  Corps  of  Engineers  is  con¬ 
fronted  in  the  implementation  of  its 
real  estate  programs  involving  acquisi¬ 
tion,  disposal,  and  management  of  all 
kinds  of  real  property.  They  are  to  en¬ 
courage  the  appraiser  to  include  in  his 
appraisal  process  sufficient  factual 
data  and  other  supporting  information 
to  develop  sound,  unbiased,  and  inde¬ 
pendent  market  value  estimates;  pro¬ 
mote  appraisal  reporting  techniques 
that  reflect  acceptable  judicial  con¬ 


cepts,  intelligent  and  convincing  rea¬ 
soning;  and  provide  a  sound  basis  for 
negotiations  and  valid  testimony  in 
court. 

(b)  Applicability.  Provisions  of  this 
subpart  are  applicable  to  the  Office  of 
the  Chief  of  Engineers  and  all  field 
operating  agencies  having  real  estate 
responsibilities. 

(c)  Procedures  and  Standards.  (1)  In 
acquiring,  disposing,  and  managing 
real  estate,  or  any  interest  therein,  it 
is  the  practice  of  the  Department  of 
the  Army  to  impartially  protect  the 
interests  of  all  concerned. 

(2)  The  fair  market  value  of  the  per¬ 
tinent  real  estate  interest  in  each 
parcel  or  tract  of  real  property  being 
acquired,  disposed  of  or  managed  will 
be  developed  by  a  competent  appraiser 
preparing  an  adequate  appraisal 
report  indicating  sound  estimates  of 
values  of  each  estate  required.  The  ap¬ 
praisal  may  be  prepared  by  either  a 
staff  employee  or  by  a  self-employed 
contract  appraiser;  however,  each 
must  have  demonstrated  the  ability  to 
exercise  good  judgment  and  must  have 
had  adequate  experience  in  estimating 
the  market  value  of  the  particular 
type  of  property  involved.  The  qualifi¬ 
cations  and  selection  of  staff  apprais¬ 
ers  will  be  based  on  the  Civil  Service 
Standards  for  the  GS-1171  Series.  A 
contract  appraiser  must  also  meet  the 
experience  requirements  set  forth  in 
the  Civil  Service  Standards. 

(3)  It  is  the  practice  of  the  Chief  of 
Engineers  to  engage  the  services  of 
competent  appraisers  and  consultants 
to  augment  staff  capabilities  in  the  ap¬ 
praisal  of  various  real  estate  interests 
to  be  acquired,  disposed  of  or  managed 
by  the  Corps.  Preference  will  be  given 
to  local  appraisers  and  consultants,  if 
qualified,  and  the  costs  of  their  serv¬ 
ices  will  be  paid  by  the  Government. 
Any  appraiser  having  an  interest  in 
the  property  being  appraised  or  any 
relationship,  family  or  business,  to  the 
owner  thereof,  will  be  disqualified 
from  appraising  that  particular  tract. 

(4)  Normally,  only  one  appraisal  per 
ownership  or  tract  will  be  obtained. 
However,  in  cases  involving  controver¬ 
sial  appraisal  problems  or  precedent 
setting  patterns  of  value  in  first  prior¬ 
ity  areas  of  large  projects,  more  than 
one  appraisal  of  the  same  property 
may  be  obtained  if  considered  neces¬ 
sary  by  the  Division  or  District  Engi¬ 
neer.  If  negotiations  with  the  owners 
have  reached  an  impasse  and  it  ap¬ 
pears  that  the  filing  of  condemnation 
proceedings  will  be  necessary  to  ac¬ 
quire  the  land  or  interest  therein,  the 
joint  Corps  of  Engineers-Department 
of  Justice  policy  provides  that  in  fee 
takings,  where  the  value  of  the  prop¬ 
erty  is  between  $50,000  and  $100,000 
only  one  appraisal  need  be  provided  to 
the  Department  of  Justice  so  long  as  it 
is  a  contract  appraisal;  two  appraisals 
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will  be  provided  for  values  exceeding 
$100,000.  In  the  filing  of  condemna¬ 
tion  proceedings  for  easement  takings 
in  excess  of  $50,000  two  appraisals  will 
be  required.  At  least  one  of  the  two 
appraisals  must  be  made  by  a  contract 
appraiser.  More  often  than  not,  both 
will  be  by  contract  appraisers. 

(5)  Each  appraisal  report  will  be 
carefully  reviewed  and  acted  upon  by 
a  qualified  reviewing  appraiser. 

(6)  It  is  essential  that  negotiations 
for  any  required  real  estate  interests 
be  conducted  on  the  basis  of  an  ap¬ 
proved  appraisal  that  reflects  current 
fair  market  value.  Any  appraisal 
report  with  an  effective  date  of  six 
months  or  more  prior  to  initiation  of 
negotiations  with  the  landowner  or 
the  date  of  filing  of  a  condemnation 
action  is  considered  outdated  and 
should  be  reviewed  and  brought  up  to 
date  to  reflect  current  market  condi¬ 
tions. 

(7)  The  appraiser  may  be  called 
upon,  in  condemnation  proceedings  or 
otherwise,  to  establish  the  validity  and 
competence  of  his  estimates.  He  must 
familiarize  himself  with  basic  rules  of 
trial  evidence  so  that  his  testimony 
will  be  admissible  and  of  probative 
value.  Since,  as  a  witness,  he  must  be 
prepared  to  offer  convincing  testimo¬ 
ny,  his  report  should  contain  an  analy¬ 
sis  of  all  factual  data  upon  which  his 
estimates  are  based. 

(8)  Local  representatives  of  the  De¬ 
partment  of  Justice  are  available  for 
consultation  in  matters  pertaining  to 
acquisitions  and  legal  principles  in¬ 
volved  in  valuation  problems. 

(9)  Appraised  valuations  and  the 
supporting  appraisal  reports,  for  ac¬ 
quisition  or  disposal  purposes,  are 
privileged  information  and  the  ap¬ 
praiser  should  not  divulge  his  findings 
and  opinions  to  anyone  except  author¬ 
ized  officials  of  the  Government.  Sec¬ 
tion  301(3),  Pub.  L.  91-646,  January  2, 
1971,  dictates  that  written  statement 
of,  and  summary  of  the  basis  for,  the 
amount  of  the  estimate  of  just  com¬ 
pensation,  shall  be  furnished  the  prop¬ 
erty  owner.  This  does  not  mean  that 
the  appraisal  report  or  any  part  of  it 
should  be  given  to  the  landowner,  but 
only  a  summary  of  the  amount  and 
methods  of  appraisal. 

(10)  The  appraiser  is  usually  the 
first  personal  contact  the  owner  has 
with  a  representative  of  the  Govern¬ 
ment.  The  owner  is  generally  the 
prime  source  of  information  pertain¬ 
ing  to  the  history,  condition,  manage¬ 
ment,  and  operation  of  the  property. 
It  has  always  been  the  Corps’  practice 
for  the  appraiser  to  contact  and  con¬ 
sult  with  the  owner  of  a  property  prior 
to  and  during  the  inspection  of  the 
tract.  Section  301(2),  Pub.  L.  91-646, 
January  2,  1971,  dictates  that  “•  *  • 
the  owner  shall  be  given  an  opportuni¬ 
ty  to  accompany  the  appraiser  during 
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his  inspection  of  the  property.”  Before 
the  appraiser  makes  his  first  visit  to 
the  property,  he  must  make  every 
effort  to  contact  the  owner  and  invite 
him  or  his  designated  agent  or  repre¬ 
sentative  to  accompany  him  on  his 
actual  field  inspection.  If  personal 
contact  is  not  possible,  a  registered 
letter  should  be  sent  to  the  owner. 
The  appraisal  report  should  reflect 
when  and  how  the  owner  or  his  repre¬ 
sentative  was  contacted,  whether  or 
not  he  accompanied  the  appraiser,  and 
any  other  pertinent  comments. 

(d)  Definition  of  Market  Value. 
“Under  established  law  the  criterion 
for  just  compensation  is  the  fair 
market  value  of  the  property  at  the 
time  of  the  taking.  ‘Fair  market  value’ 
is  defined  as  the  amount  in  cash,  or  on 
terms  reasonably  equivalent  to  cash, 
for  which  in  all  probability  the  proper¬ 
ty  would  be  sold  by  a  knowledgeable 
owner  willing  but  not  obligated  to  sell 
to  a  knowledgeable  purchaser  who  de¬ 
sired  but  is  not  obligated  to  buy.  In  as¬ 
certaining  that  figure,  consideration 
should  be  given  to  all  matters  that 
might  be  brought  forward  and  reason¬ 
ably  be  given  substantial  weight  in 
bargaining  by  persons  of  ordinary  pru¬ 
dence,  but  no  consideration  whatever 
should  be  given  to  matters  not  affect¬ 
ing  market  value.  The  cash  or  on 
terms  reasonably  equivalent  to  cash, 
requirement  is  important  and  numer¬ 
ous  courts  have  noted  this  factor.” 
(Source:  “Uniform  Appraisal  Stand¬ 
ards  For  Federal  Land  Acquisitions,” 
Interagency  Land  Acquisition  Confer¬ 
ence,  Washington,  D.C.,  1973.)  This 
definition  is  considered  to  be  consist¬ 
ent  with  another  definition  approved 
by  the  American  Institute  of  Real 
Estate  Appraisers  which  sets  out 
market  value  “as  the  highest  price  es¬ 
timated  in  terms  of  money  which  a 
property  will  bring  if  exposed  for  sale 
in  the  open  market,  allowing  a  reason¬ 
able  time  to  find  a  purchaser  who 
buys  with  knowledge  of  all  the  uses  to 
which  it  is  adapted  and  for  which  it  is 
capable  of  being  used.” 

(e)  Use  of  Appraisal  Procedures.  (1) 
The  appraisal  of  real  estate  is  the  esti¬ 
mation  of  the  fair  market  value  of  a 
specified  interest  in  a  particular  own¬ 
ership  of  property,  and  the  appraisal 
profession  has  developed  certain  basic 
appraisal  techniques  and  procedures. 
There  are  three  approaches  to  value 
which  have  become  standardized— the 
cost  approach;  the  market  approach; 
and  the  income  approach. 

(2)  In  the  COST  APPROACH,  the 
appraiser  estimates  the  cost  of  repro¬ 
duction  of  the  buildings  and  land  im¬ 
provements.  A  deduction  is  made  for 
depreciation  due  to  physical  deteriora¬ 
tion,  and  also  for  functional  and  eco¬ 
nomic  obsolescence.  The  value  of  the 
land  is  then  estimated  by  comparison 
with  sales  of  similar  unimproved  tracts 
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and  added  to  the  depreciated  value  of 
the  improvements.  This  procedure  is 
also  referred  to  as  the  Summation  Ap¬ 
proach.  This  approach  is  always  appli¬ 
cable  in  the  valuation  of  publicly 
owned  structures  such  as  schools,  fire 

hniKPR  ptp 

(3)  In  the  MARKET  APPROACH, 
the  appraiser  compares  the  subject 
property  on  an  overall  basis  with  simi¬ 
lar  properties  which  have  recently 
sold.  Adjustments  are  made  for  all  fac¬ 
tors  of  dissimilarity.  All  known  sales 
are  considered,  but  the  appraiser  se¬ 
lects  only  those  which  are  verified  to 
be  good  “arms  length  transactions” 
and  considered  to  be  most  similar  to 
the  property  appraised.  After  these 
sales  are  analyzed  and  adjusted  to  the 
subject,  this  data  is  then  correlated 
into  a  final  estimate  of  value  as  indi¬ 
cated  by  the  market. 

(4)  In  the  INCOME  APPROACH, 
the  appraiser  estimates  the  probable 
gross  and  net  income  to  be  expected 
from  the  rental  of  the  property,  ad¬ 
justs  for  the  quality  and  durability  of 
this  income  stream,  and  processes  this 
income  into  a  value  estimate  by  use  of 
an  appropriate  capitalization  rate. 

(5)  The  appraiser  then  correlates  the 
indicated  value  estimates  from  the 
three  approaches  into  a  final  estimat¬ 
ed  market  value.  Consideration  is 
given  to  the  relative  strengths  and 
weaknesses  of  each  approach.  Normal¬ 
ly,  the  most  weight  is  given  to  the  ap¬ 
proach  commonly  used  by  the  typical 
purchasers  of  the  type  of  property  ap¬ 
praised.  In  almost  all  routine  apprais¬ 
als  the  market  approach  is  most  appli¬ 
cable. 

(f)  Importance  of  the  Appraisal 
Function.  The  measure  of  success  or 
failure  in  any  raal  estate  transaction  is 
inseparably  bound  up  in  the  matter  of 
price.  The  heart  of  the  real  estate 
business  is  the  price  estimate  or  ap¬ 
praisal.  The  importance  of  sound  ap¬ 
praisals  for  the  Department  of  the 
Army  cannot  be  over-emphasized.  The 
courts  have  established  basic  rules 
governing  exercise  of  the  power  of 
eminent  domain. 

(g)  Appraisal  is  an  “Estimate.”  The 
market  value  of  any  real  estate  inter¬ 
est  is  not  a  matter  of  exact  determina¬ 
tion,  and  the  appraiser  does  not  “es¬ 
tablish”  or  “determine”  the  value.  An 
appraisal  is  an  “estimate”  of  current 
value  based  upon  and  supported  by  an 
analysis  of  all  the  factors,  physical, 
economic,  and  social  which  influence 
the  present  and  future  benefits  to  be 
derived  from  the  ownership  of  the 
property  appraised. 

(h)  The  Appraisal  Format  In  order 
to  establish  a  degree  of  uniformity 
throughout  the  Corps  as  to  an  ap¬ 
praisal  format,  all  staff  appraisers  and 
contract  appraisers  will  follow  the  out¬ 
line  as  set  forth  in  the  “Uniform  Ap- 
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praisal  Standards  For  Federal  Land 
Acquisition”  and  §  644.42. 

§  644.42  Appraisal  report. 

(a)  Preface.  The  appraisal  report  is 
an  important  document  which  serves 
as  a  material  aid  in  the  acquisition  of 
required  real  estate  interests.  It  is  also 
an  indispensable  factor  in  justifying 
expenditures  of  public  funds.  It  is  es¬ 
sential  that  the  report  indicates  con¬ 
clusively  that  the  appraiser  has  con¬ 
sidered  and  analyzed  all  available  data 
and  used  logical  reasoning  and  judg¬ 
ment  in  developing  his  value  conclu¬ 
sions. 

(b)  Scope  of  Reports.  (1)  It  is  the 
Corps’  practice  that  all  appraisal  re¬ 
ports  will  be  prepared  in  narrative 
form.  The  report  will  include,  as  a 
minimum,  all  essential  data  which  will 
disclose  the  purpose,  the  scope  of  the 
problem  and  the  principal  techniques 
and  approaches  employed.  The  report 
should  contain  all  the  pertinent  sup¬ 
porting  data  required  to  sustain  the 
appraiser’s  final  conclusion  of  market 
value. 

(2)  The  use  of  preprinted  narrative 
sales  data  sheets  is  authorized.  Care 
should  be  exercised  to  properly  relate 
each  sale  to  subject  in  the  narrative. 
Use  of  individual  forms  is  also  author¬ 
ized  for  tabular  exercises,  such  as  the 
“cost  approach.”  In  every  instance  the 
narrative  should  reflect  the  apprais¬ 
er’s  reasoning. 

(c)  Narrative  Report  Format.  (1)  The 
following  report  format  is  taken  verba¬ 
tim  from  “Uniform  Appraisal  Stand¬ 
ards  For  Federal  Land  Acquisitions,” 
published  by  the  Interagency  Land 
Acquisition  Conference,  1973. 

"B-l.  Contents  of  appraisal  report:  The 
text  of  the  appraisal  report  shall  be  divided 
into  four  parts  as  outlined  below: 

PART  I— INTRODUCTION 

1.  TITLE  PAGE.  This  shall  include  (a)  the 
name  and  street  address  of  the  property,  (b) 
the  name  of  the  individual  making  the 
report,  and  (c)  the  effective  date  of  the  ap¬ 
praisal. 

2.  TABLE  OP  CONTENTS. 

3.  LETTER  OF  TRANSMITTAL. 

4.  PHOTOGRAPHS.  Pictures  shall  show 
at  least  the  front  elevation  of  the  major  im¬ 
provements,  plus  any  unusual  features. 
There  should  also  be  views  of  the  abutting 
properties  on  either  side  and  that  property 
directly  opposite.  When  a  large  number  of 
buildings  are  involved,  including  duplicates, 
one  picture  may  be  used  for  each  type. 
Views  of  the  best  comparables  should  be  in¬ 
cluded  whenever  possible.  Except  for  the 
overall  view,  photographs  may  be  bound  as 
pages  facing  the  discussion  or  description 
which  the  photographs  concern.  All  graphic 
material  shall  include  captions. 

5.  STATEMENT  OP  LIMITING  CONDI¬ 
TIONS  AND  ASSUMPTIONS. 

6.  REFERENCES.  If  preferred,  may  be 
shown  with  applicable  approach. 


PART  II— FACTUAL  DATA 

7.  PURPOSE  OF  THE  APPRAISAL.  This 
shall  include  the  reason  for  the  appraisal, 
and  a  definition  of  all  values  required,  and 
property  rights  appraised. 

8.  LEGAL  DESCRIPTION.  This  descrip¬ 
tion  shall  be  so  complete  as  to  properly 
identify  the  property  appraised.  If  lengthy, 
it  should  be  referenced  and  included  in  Part 
IV.  If  furnished  by  the  Government  and 
would  require  lengthy  reproduction,  incor¬ 
porate  by  reference  only. 

9.  AREA.  CITY  AND  NEIGHBORHOOD 
DATA.  This  data  (mostly  social  and  eco¬ 
nomic)  should  be  kept  to  a  minimum  and 
should  include  only  such  information  as  di¬ 
rectly  affects  the  appraised  property  to¬ 
gether  with  the  appraiser's  conclusions  as  to 
significant  trends. 

10.  PROPERTY  DATA: 

a.  Site.  Describe  the  soil,  topography,  min¬ 
eral  deposits,  easements,  etc.  A  statement 
must  be  made  concerning  the  existence  or 
nonexistence  of  mineral  deposits  having  a 
commercial  value.  In  case  of  a  partial 
taking,  discuss  access  both  before  and  after 
to  remaining  tract.  Also  discuss  the  detri¬ 
mental  and  hazardous  factors  inherent  in 
the  location  of  the  property. 

b.  Improvements.  This  description  may  be 
by  narrative  or  schedule  form  and  shall  in¬ 
clude  dimensions,  cubic  and/or  square  foot 
measurements,  and  where  appropriate,  a 
statement  of  the  method  of  measurement 
used  in  determining  rentable  areas  such  as 
full  floor,  multitenancy,  etc. 

c.  Equipment.  This  shall  be  described  by 
narrative  or  schedule  form  and  shall  include 
all  items  of  equipment,  including  a  state¬ 
ment  of  the  type  and  purpose  of  the  equip¬ 
ment  and  its  state  of  cannibalization.  The 
current  physical  condition  and  relative  use 
and  obsolescence  shall  be  stated  for  each 
item  or  group  appraised,  and,  whenever  ap¬ 
plicable,  the  repair  or  replacement  require¬ 
ments  to  bring  the  property  to  usable  condi¬ 
tion. 

Any  related  personalty  or  equipment, 
such  as  tenant  trade  fixtures,  which  are  not 
attached  or  considered  part  of  the  realty, 
shall  be  separately  inventoried.  Where  ap¬ 
plicable,  these  detachable  or  individually 
owned  items  shall  be  separately  valued. 

d.  History.  State  briefly  the  purpose  for 
which  the  improvements  were  designed, 
dates  of  original  construction  and/or  addi¬ 
tions;  include,  for  privately  owned  property, 
a  ten-year  record  as  to  each  parcel,  of  all 
sales  and,  if  possible,  offers  to  buy  or  sell, 
and  recent  lease(s);  if  no  sale  in  the  past  ten 
years,  include  a  report  of  the  last  sale. 

e.  Assessed  value  and  annual  tax  load.  If 
the  property  is  not  taxed,  the  appraiser 
shall  estimate  the  assessment  in  case  it  is 
placed  upon  the  tax  roll,  state  the  rate,  and 
give  the  dollar  amount  of  the  tax  estimate. 

f.  Zoning.  Describe  the  zoning  for  subject 
and  comparable  properties  (where  Govern¬ 
ment  owned,  state  what  the  zoning  probably 
will  be  under  private  ownership),  and  if  re¬ 
zoning  is  imminent,  discuss  further  under 
item  11. 

PART  III— ANALYSES  AND 
CONCLUSIONS 

11.  ANALYSIS  OF  HIGHEST  AND  BEST 
USE.  The  report  shall  state  the  highest  and 
best  use  that  can  be  made  of  the  property 
(land  and  improvements  and  where  applica¬ 
ble,  machinery  and  equipment)  for  which 
there  is  a  current  market.  The  valuation 
shall  be  based  on  this  use. 


12.  LAND  VALUE).  The  appraiser’s  opin¬ 
ion  of  the  value  of  the  land  shall  be  sup¬ 
ported  by  confirmed  sales  of  comparable,  or 
nearly  comparable  lands  having  like  opti¬ 
mum  uses.  Differences  shall  be  weighed  and 
explained  to  show  how  they  indicate  the 
value  of  the  land  being  appraised. 

13.  VALUE  ESTIMATE  BY  COMPARA¬ 
TIVE  (MARKET)  APPROACH.  All  compa¬ 
rable  sales  used  shall  be  confirmed  by  the 
buyer,  seller,  broker,  or  other  person  having 
knowledge  of  the  price,  terms  and  condi¬ 
tions  of  sale.  Each  comparable  shall  be 
weighed  and  explained  in  relation  to  the 
subject  property  to  indicate  the  reasoning 
behind  the  appraiser’s  final  value  estimate 
from  this  approach. 

14.  VALUE  ESTIMATE  BY  COST  AP¬ 
PROACH.  IF  APPLICABLE.  This  section 
shall  be  in  the  form  of  computative  data,  ar¬ 
ranged  in  sequence,  beginning  with  repro¬ 
duction  or  replacement  cost,  and  shall  state 
the  source  (book  and  page  if  a  national  serv¬ 
ice)  of  all  figures  used.  The  dollar  amounts 
of  physical  deterioration  and  functional  and 
economic  obsolescence,  or  the  omission  of 
same,  shall  be  explained  in  narrative  form. 
This  procedure  may  be  omitted  on  improve¬ 
ments,  both  real  and  personal,  for  which 
only  a  salvage  or  scrap  value  is  estimated. 

15.  VALUE  ESTIMATE  BY  INCOME  AP¬ 
PROACH.  IF  APPLICABLE.  This  shall  in¬ 
clude  adequate  factual  data  to  support  each 
figure  and  factor  used  and  shall  be  arranged 
in  detailed  form  to  show  at  least  (a)  estimat¬ 
ed  gross  economic  rent  or  income;  (b)  allow¬ 
ance  for  vacancy  and  credit  losses;  (c)  an 
itemized  estimate  of  total  expenses  includ¬ 
ing  reserves  for  replacements. 

Capitalization  of  net  income  shall  be  at 
the  rate  prevailing  for  this  type  of  property 
and  location.  The  capitalization  technique, 
method  and  rate  used  shall  be  explained  in 
narrative  form  supported  by  a  statement  of 
sources  of  rates  and  factors. 

•  16.  INTERPRETATION  AND  CORRELA¬ 
TION  OF  ESTIMATES.  The  appraiser  shall 
interpret  the  foregoing  estimates  and  shall 
state  his  reasons  why  one  or  more  of  the 
conclusions  reached  in  items  (13),  (14).  and 
(15)  are  indicative  of  the  market  value  of 
the  property. 

17.  CERTIFICATION.  This  shall  include 

statemer 1  that  Contractor  has  no  undis¬ 
closed  1/  terest  L  property,  that  he  has  per¬ 
sonally  in«ye-ter  the  premises,  date  and 
amount  of  .  -lute.  etc. 

PART  IV  *T\L  TS  AND  ADDENDA 

18.  LOCATK  oAP.  (Within  the  city  or 
area) 

1C.  X)  OP  ’  RATi  m  MAP  DATA.  Show 
geogr.iph '  ’  cation  of  the  appraised  proper¬ 
ty  and  .  *  "\parative  parcels  analyzed. 

20  I  ETAin  OF  THE  COMPARATIVE 
DATA. 

21.  PLOT  PLAN. 

22.  FLCOR  PI  ANS.  (When  needed  to  ex¬ 
plain  the  value  estimate.) 

23.  OTHER  PERTINENT  EXHIBITS. 

24.  QUALIFICATIONS.  (Of  all  Appraisers 
and/or  Technicians  contributing  to  the 
report.)” 

(2)  The  following  exceptions  are 
made  to  the  above  format: 

(i)  Estate,  either  a  copy  of  the  estate 
appraised  should  be  included  in  the 
report  or  by  reference  in  the  report  to 
the  appropriate  estate. 
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(ii)  Legal  description  must  be  includ¬ 
ed  in  the  appraisal  report,  either  in 
the  body  or  as  an  exhibit. 

(3)  Photographs  of  important  build¬ 
ings  and  unusual  land  conditions  are 
considered  an  integral  part  of  each  ap¬ 
praisal  report.  Judgment  should  be  ex¬ 
ercised  in  conserving  time  and  ex¬ 
pense,  and  several  small  buildings  can 
often  be  covered  in  one  photograph. 
The  use  of  color  film  and  photographs 
is  encouraged,  especially  wherein  de¬ 
velopment  cost  either  “in-house"  or  by 
outside  firms  is  reasonable. 

(d)  Brief  Appraisals.  (1)  Brief  narra¬ 
tive  appraisal  reports,  of  a  one-to-four 
page  composition,  are  authorized  for 
use  in  many  instances  wherein  the 
evaluation  or  per  annum  rental  value 
does  not  exceed  $3,600.  The  use  of  this 
type  of  report  is  encouraged  and  au¬ 
thorized  for:  (i)  Family  housing  ap¬ 
praisals,  (ii)  inleasing  of  privately- 
owned  quarters  and  outleasing  of  gov¬ 
ernment-owned  quarters  to  civilian 
tenants,  (iii)  the  purchasing  or  leasing 
of  undeveloped  land,  (iv)  rentals  of 
small  office-type  space  (example:  Re¬ 
cruiting  facilities),  (v)  rights  of  way 
for  utility  lines  and  roadways,  (vi) 
leases;  easements,  and  (vii)  other 
minor  interests  in  real  property. 

(2)  Appraisals  exceeding  $2,000  per 
annum  rental  are  subject  to  the  Econ¬ 
omy  Act.  and  the  fee  value  must  be 
shown  if  improvements  are  included.  A 
brief  or  short  form-type  of  appraisal  is 
adequate. 

(3)  All  appraisals  will  be  supported 
by  at  least  three  comparable  sales  or 
rentals  of  similar  properties.  A  narra¬ 
tive  discussion  of  each  will  be  includ¬ 
ed.  In  bulk  acquisition  projects  the  use 
of  prepared  sales  data  sheets  is  au¬ 
thorized  and  encouraged.  Each  sale  or 
rental  must  be  discussed  and  com¬ 
pared  to  the  subject  property  within 
the  narrative  of  the  report. 

(4)  Brief  narrative  appraisals  will  be 
reviewed  under  the  same  requirements 
as  normal  appraisal  reports. 

§  644.43  Cross  Appraisals. 

(a)  Preparation.  (1)  The  gross  ap¬ 
praisal  sections  of  real  estate  design 
memoranda  and  planning  reports  are 
subject  to  minute  scrutiny  by  higher 
authority  in  the  Department  of  De¬ 
fense  and  by  Congressional  Commit¬ 
tees.  It  is  essential  that  they  be  me¬ 
ticulously  prepared  to  reflect  actual 
market  conditions  and  unit  prices. 

(2)  Each  gross  appraisal  will  be  sup¬ 
ported  by  detailed  analyses  of  an  ade¬ 
quate  number  of  typical  comparable 
sales.  Each  index  sale  will  be  analyzed 
to  show  various  land  classifications 
and  values,  building  contribution  esti¬ 
mates  and  other  relevant  information. 
The  sales  prices  should  be  verified  by 
someone  having  knowledge  of  the 
transaction. 
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(3)  Where  letter-type  or  brief  real 
estate  design  memoranda  on  civil 
works  projects  are  submitted,  compa¬ 
rable  sales  data  will  be  presented  in 
one  of  the  following  methods: 

<i)  Be  submitted  within  the  report  in 
a  brief  manner,  with  at  least  three 
truly  comparable  sales  discussed  in 
narrative  form  and  comparisons 
shown  to  the  subject  lands  covered  by 
the  memorandum. 

<ii)  Be  referenced  to  the  last  real 
estate  design  memorandum  issued  on 
the  same  project  and  if  values  have 
changed  in  the  interim,  additional 
sales  data  submitted  to  support  the 
changes.  If  the  last  design  memoran¬ 
dum  is  over  a  year  old,  new  supporting 
data  must  be  submitted. 

§  644.44  Fee  Appraisals. 

(a)  Definitions  and  Procedures.  (1) 
The  complete  and  unrestricted  owner¬ 
ship  of  all  the  rights  to  the  full  use 
and  enjoyment  of  a  parcel  of  real 
estate  is  called  the  “fee  simple  estate." 
An  appraisal  of  this  interest  is  re¬ 
ferred  to  as  “Fee  Value.” 

(2)  Most  fee  appraisals  require  the 
use  of  all  three  of  the  standard  ap¬ 
praisal  approaches. 

(b)  Applicability.  Appraisals  of  the 
fair  market  value  of  the  free  and  clear 
fee  title  to  the  subject  property  is  nec¬ 
essary  in  the  greatest  majority  of  the 
Corps  of  Engineers’  real  estate  respon¬ 
sibilities  be  it  acquisition  (full  or  par¬ 
tial),  disposal,  inleasing,  outleasing, 
rentals,  etc.  In  almost  every  case  the 
monetary  value  of  the  required  estate 
and  interest  is  based  on  the  fee  value 
of  the  property;  therefore,  the  Corps’ 
greatest  appraisal  requirement  is  for 
fee  appraisals. 

(c)  Approaches.  (1)  It  is  recommend¬ 
ed  that  whenever  possible  all  three  of 
the  standard  appraisal  approaches. 
Cost-Market-Income,  be  used  in  a  fee 
appraisal.  However,  if  due  to  the  type 
of  property,  is  is  not  practical,  benefi¬ 
cial,  or  necessary  to  use  a  particular 
approach,  the  appraiser  is  required  to 
indicate  in  his  report  that  considera¬ 
tion  was  given  to  its  use  and  discuss 
why  it  was  not  used. 

(2)  In  the  Cost  Approach  it  is  ex¬ 
tremely  important  that  the  appraiser 
document  all  items  of  costs  for  devel¬ 
opment,  construction,  utilities,  etc.  It 
also  is  extremely  important  that  he 
fully  consider  all  forms  of  depreciation 
such  as  physical  deterioration,  func¬ 
tional  obsolescence,  economic  obsoles¬ 
cence.  etc,  and  justify  his  methods 
and  factors  used  in  developing  his  de¬ 
preciation  factors. 

(3)  The  Market  Approach  or  Com¬ 
parative  method  of  appraisal  is  the 
most  direct  approach  to  a  market 
value1  estimate  and  is  preferred  above 
all  others.  It  is  basically  an  application 
of  the  principle  of  substitution  where- 
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in  the  sales  of  similar  type  properties 
are  analyzed  to  develop  a  price  at 
which  an  equally  desirable  and  similar 
property  can  be  obtained.  It  involves 
the  collection  and  analyzing  of  current 
sales  of  comparable  properties  and 
comparing  these  sales  to  the  subject 
property.  Since  no  two  properties  are 
identical,  the  appraiser  must  make  ad¬ 
justments  for  differences  between  the 
two.  Adjustments  may  be  by  a  dollar 
amount  (per  unit,  per  acre,  or  lump 
sum)  or  on  a  percentage  basis.  Full 
support  and  justification  must  be 
given  for  each  amount.  Adjustments 
may  be  shown  either  by  a  tabular 
analysis  or  by  a  narrative  discussion. 

(4)  The  market  value  of  an  income- 
producing  property  is  quite  often  gov¬ 
erned  by  the  net  income  it  will  pro¬ 
duce.  The  fair  market  value  may  be  es¬ 
timated  by  developing  the  expected 
net  income  and  processing  it  into  a 
value  estimate  by  use  of  an  appropri¬ 
ate  capitalization  rate.  The  keynote  of 
this  approach  lies  in  the  sound  devel¬ 
opment  of  a  proper  rate.  The  apprais¬ 
er  must  have  a  basic  knowledge  of  the 
principle  and  techniques  involved  and 
must  be  certain  that  he  has  adequate 
data  to  develop  this  rate  and  properly 
process  the  income  into  a  fair  market 
value. 

(5)  It  Is  most  important  that  the  val¬ 
uation  estimates  developed  by  all  of 
the  approaches  used  are  correlated 
into  one  conclusive  value.  In  those 
cases  where  there  is  a  substantial 
spread  among  values,  the  appraiser  is 
cautioned  to  recheck  all  his  data  and 
figures  for  accuracy.  The  cost  figures 
and  depreciation  factors  should  be 
checked  in  the  Cost  Approach;  the 
sales  data  should  be  further  docu¬ 
mented  and  analyzed  in  the  Market 
Approach;  and  the  Income  Method 
may  require  a  recheck  of  the  sound¬ 
ness  of  the  capitalization  rate. 

(d)  Partial  Takings.  (1)A  substantial 
number  of  acquisitions  require  only 
portions  of  an  ownership  necessitating 
a  “partial  taking.”  In  these  cases  the 
appraiser  is  required  to  estimate  the 
value  of  the  whole  ownership  before 
the  taking;  the  value  of  the  remain¬ 
der— the  difference  being  the  value  of 
the  part  taken.  Many  times  the  re¬ 
mainder  is  of  less  value  after  the 
taking.  indicating  a  “severance 
damage."  The  appraiser  is  usually  re¬ 
quired  to  allocate  the  total  taking 
value  between  the  value  of  the  part  ac¬ 
quired  and  the  severance  damage  to 
the  remainder  by  reason  of  the  taking. 

(2)  In  order  to  promote  uniformity 
in  the  reporting  format,  the  following 
example  ol  the  “before”  and  “after" 
method  is  presented  for  guidance: 

A  220-acre  parcel  of  land  is  to  be  acquired 
from  a  420-acre  farm: 
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Value  ’'before”  the  taking  <$300  p/ac) _  $126,000 

Value  of  remainder  "after"  taking  ($200 
p/ac )  40.000 


Total  Value  of  part  taken,  including  sever¬ 
ance  damage  to  remainder .  $86,000 

Value  of  220  acres  taken  ($300  p/ac) . .  66,000 

Severance  Damage  to  Remainder .  $20,000 


(3)  The  appraisal  of  the  property 
before  the  taking  must  be  a  complete 
narrative-type  appraisal  containing 
adequate  market  data  to  support  the 
total  value.  The  report  then  must  also 
include  a  full  appraisal  on  the  remain¬ 
der  portion  of  the  property  consisting 
of  a  full  description  of  the  residue  im¬ 
mediately  after  the  taking  and  a  com¬ 
plete  set  of  market  data  and  sales 
other  than  those  used  in  the  “before” 
evaluation.  If  the  remainder  parcel 
has  diminished  in  value  as  a  result  of 
the  taking,  the  appraiser  must  have 
adequate  support  and  justification  for 
the  reduction  in  value. 

(4)  In  the  case  of  partial  takings, 
consideration  must  also  be  given  to 
offsetting  benefits  applicable  to  the 
remaining  property.  A  combination  of 
legal  interpretation  of  the  law  and  ju¬ 
dicial  decisions  with  regard  to  such 
benefits  must  be  used  in  determining 
whether  offsetting  benefits  are  appli¬ 
cable.  Reference  is  made  to  paragraph 
A-9  and  A-10  in  the  “Uniform  Ap¬ 
praisal  Standards  For  Federal  Land 
Acquisitions.” 

(5)  Paragraph  A-13  of  the  “Uniform 
Appraisal  Standards”  is  also  refer¬ 
enced  in  connection  with  guidance  re¬ 
garding  “navigation  servitude.” 

(e)  Appraisal  Certificate.  (1)  No  ap¬ 
praisal  report  will  be  considered  ac¬ 
ceptable  without  appropriate  certifica¬ 
tion  by  the  appraiser  responsible  for 
the  contents  of  the  report  and  the 
conclusion  of  values.  The  certification 
can  be  in  the  front  or  the  back  of  the 
report,  consistent  with  Division  or  Dis¬ 
trict  policy. 

(2)  An  appropriate  certification  shall 
be  substantially,  in  accordance  with 
the  following:  I  certify  that  I  have 
carefully  examined  the  property  de¬ 
scribed  herein  and  that  the  estimates 
as  developed  in  the  report  represent 
my  unbiased  opinion  and  judgment.  I 
further  certify  that  I  have  no  interest, 
past,  present  or  prospective,  in  the 
subject  property  which  would  affect 
my  opinion  and  that  the  present  fair 
market  value  of  the  ( insert  estate  ap¬ 
praisal)  is  subject  only  to  all  the  as¬ 
sumptions  and  limitations  as  specifi¬ 
cally  set  forth.  (Date  and  signature  of 
appraiser.) 

§  644.45  Rental  Value. 

(a)  Definition.  (1)  The  fair  rental 
value  of  the  property  is  the  amount 
which,  in  a  competitive  market,  a  well- 
informed  and  willing  lessee  would  pay 
and  which  a  well-informed  and  willing 
lessor  would  accept  for  the  temporary 
use  and  enjoyment  of  the  property. 


(2)  Appraisals  to  establish  fair  rental 
values  will  be  made  in  accordance  with 
acceptable  standards  of  appraisal  ap¬ 
plicable  to  the  particular  type  of  prop¬ 
erty  and  in  accordance  with  general 
appraisal  practices  and  procedures 
heretofore  described  in  relating  to  all 
appraisal  work.  The  preparation  of 
time-consuming  and  lengthy  appraisal 
reports  should  be  kept  to  a  minimum, 
particularly  with  regard  to  rental 
properties  of  low  value.  A  brief  sum¬ 
mary  of  the  essential  facts  will  be  suf¬ 
ficient  to  support  leases  by  the  Gov¬ 
ernment  of  building  space  or  unim¬ 
proved  land  where  the  net  rental  value 
is  not  in  excess  of  $3,600  per  annum. 

(b)  Applicability.  All  provisions  of 
this  subpart  are  applicable  to  “inleas- 
ing"  of  real  property  for  use  of  the 
Government,  and  equally  applicable  to 
“outleasing”  of  Government-owned 
real  property.  Paragraph  644.45(1) 
Government  Quarters,  is  normally  ap¬ 
plicable  only  to  “outleasing”  of  quar¬ 
ters  to  civilian  employees.  The  provi¬ 
sions  are,  however,  also  considered 
valid  considerations  in  appraising  “in¬ 
leases,”  wherein  privately-owned  hous¬ 
ing  is  being  rented  for  occupancy  by 
military  personnel  in  lieu  of  quarters 
allowances. 

(c)  Services.  In  the  absence  of  an 
agreement  or  contract,  a  lessor  is  not 
bound  to  furnish  any  utilities  or  build¬ 
ing  services  of  any  kind,  and  such  serv¬ 
ices  may  not  be  acquired  under  the 
power  of  eminent  domain.  It  is,  there¬ 
fore,  necessary  for  the  appraiser  to  in¬ 
clude  in  his  report  as  separate  items 
the  estimated  cost  of  all  customary 
services  that  may  be  required  to 
permit  the  normal  use  and  occupancy 
of  the  property. 

(d)  Market  Value  of  Fee.  (1)  Where 
temporary  use  of  an  entire  building  or 
other  independent  unit  of  an  owner¬ 
ship  is  proposed,  the  appraisal  will  or¬ 
dinarily  report  both  the  market  value 
of  the  fee  title  and  the  fair  annual 
rental  value.  However,  no  appraisal  of 
fair  market  value  of  fee  title  is  re¬ 
quired  in  any  case  where  assessed 
value,  supported  by  statement  of  the 
assessor  and  ENG  Form  869-R  (15% 
Valuation  Certificate),  can  be  used  for 
compliance  with  existing  law.  Section 
322  of  the  Act  of  June  30,  1932  (40 
U.S.C.  278a),  known  as  the  “Economy 
Act.”  Fee  value  is  not  required  for 
land  only  leases,  as  the  Economy  Act 
is  not  applicable. 

(2)  An  exception  to  the  above  proce¬ 
dure  is  in  regard  to  the  appraisal  of 
family  housing  units.  As  an  alterna¬ 
tive,  the  appraiser  can  support  his 
rental  valuation  by  use  of  comparable 
rentals  and  a  statement  that  the  lease 
value  does  not  exceed  15%  of  the  fair 
market  value. 

(e)  Lease  of  Minor  Portions  of  Build¬ 
ings.  Where  appraisals  are  required  to 
establish  rental  value  of  a  minor  por¬ 


tion  of  a  building,  it  will  not  be  neces¬ 
sary  to  estimate  the  fee  value  of  the 
entire  property,  provided  that  the  net 
annual  rental  does  not  exceed  $2,000. 
A  sound  rental  value  can  ordinarily  be 
estimated  by  comparison  with  estab¬ 
lished  rentals  in  subject  property  and 
in  adjacent  similar  properties  in  the 
community.  However,  care  should  be 
exercised  to  insure  the  reasonableness 
of  the  reported  comparable  rental 
values.  The  appraiser’s  report  must  in¬ 
clude  sufficient  data  on  these  current 
rentals  to  support  adequately  the 
rental  estimate  for  the  subject  space. 

(f)  Unexpired  Lease.  Where  the 
premises  to  be  acquired  are  occupied 
by  tenants  under  leases  which  cannot 
be  terminated  at  will  by  the  landlord, 
the  appraiser’s  report  will  set  forth  in 
detail  the  terms  of  the  existing  leases 
and  will  show  the  value  of  the  tenant’s 
interest.  The  value  of  the  tenant’s  in¬ 
terest  is  based  on  the  fair  rental  value 
(economic  rent)  of  the  part  of  the 
property  occupied  by  the  tenant  for 
the  unexpired  term  of  the  lease,  or  for 
the  term  condemned,  whichever  is 
shorter,  less  the  rent  which  the  tenant 
is  obligated  to  pay  (contract  rent) 
under  the  existing  lease.  The  differ¬ 
ence  between  the  economic  and  con¬ 
tract  rent  is  known  as  "bonus  rent.” 

(g)  Bonus  Value.  Wherein  a  “bonus 
rent”  is  reflected  as  befng  the  differ¬ 
ence  between  economic  and  contract 
rent,  a  full  narrative  discussion  will  be 
included  in  the  report.  It  is  of  para¬ 
mount  importance  that  the  present 
economic  rental  be  supported  by  the 
rental  market  data.  The  "bonus  value” 
is  the  present  worth  of  the  discounted 
bonus  rent. 

(h)  Rental  Appraisal  Report.  The  ap¬ 
praisal  report  will  contain  adequate 
facts  and  discussions  relative  to  the 
following: 

(1)  Land  description,  showing  street 
frontages  and  lot  depths. 

(2)  Adequate  description  of  improve¬ 
ments  and  furnishings,  including  type 
of  construction,  total  floor  space,  floor 
load  for  storage  space,  number  of  rent¬ 
able  rooms,  or  income-producing 
space,  nonproductive  or  public  space, 
total  cubic  content,  and  reproduction 
cost  of  improvements  less  depreci¬ 
ation. 

(3)  Assessed  valuation  and  lawful 
ratio  to  market  value,  if  the  annual 
rental  value  exceeds  $2,000. 

(4)  Analysis  and  discussions  of  cur¬ 
rent  rentals  of  similar  properties  and 
rental  history  of  the  property  ap¬ 
praised. 

(5)  Discussion  of  the  appraisal  proc¬ 
ess  and  rental  rates  applicable  to  the 
terms  of  the  proposed  lease,  particu¬ 
larly  as  to  any  differential  in  the  rate 
of  return  applicable  to  customary  long 
term  rentals. 

(6)  Statement  showing  distribution 
of  appraised  annual  rental  as  allocated 
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to  fixed  charges  and  fair  rate  of  return 
on  land,  buildings,  and  any  furnish¬ 
ings  or  equipment  that  are  included  in 
the  proposed  taking. 

(1)  Special  Purpose  Properties.  Ap¬ 
praisals  to  estimate  the  rental  value  of 
hotels,  clubs,  hospitals,  and  other 
highly  specialized  properties  will  in¬ 
clude  full  Information  on  the  income 
capacity  of  the  property  under  aver¬ 
age  competent  management  and  under 
accepted  standards  of  operation  for 
the  particular  type  of  property  -in¬ 
volved.  The  appraisal  reports  will, 
among  other  things,  contain  an  analy¬ 
sis  and  discussion  of  the  following 
items: 

(1)  Financial  history  of  property,  in¬ 
cluding  indebtedness,  the  actual  past 
income  or  earnings  of  the  property 
based  upon  audit  reports  for  the  past 
five  years  or  longer,  and  any  unaudit¬ 
ed  current  months  of  the  fiscal  year. 
In  the  absence  of  audits,  corporate 
statements  may  be  furnished  if  prop¬ 
erly  certified. 

(2)  Discussion  of  the  past  operation 
and  management  methods  with  com¬ 
ments  relative  to  any  excessive  or  in¬ 
sufficient  charges  appearing  in  the  fi¬ 
nancial  statements  obtained. 

(3)  Appraiser’s  estimate  of  the  stabi¬ 
lized  income  of  the  property. 

(4)  Appraiser’s  estimate  of  profits 
available  for  typical  lessee-operator. 

(5)  Recommendations  of  the  apprais¬ 
er  as  to  the  relative  merits  of  acquir¬ 
ing  fee  title  to  the  property  as  against 
acquiring  a  leasehold  interest. 

<j)  Farms  and  Rural  Properties.  Ap¬ 
praisals  to  estimate  the  rental  value  of 
farms  and  other  types  of  rural  proper¬ 
ties  will  report  the  present  market 
value  of  the  fee  title,  the  fair  annual 
rental  value,  and  any  direct  damage  to 
growing  crops,  standing  timber,  or  im¬ 
provements  to  be  removed  or  de¬ 
stroyed.  The  damage  will  be  reported 
separately  from  the  rental  value  in 
order  to  permit  the  reflection  of  the 
damage  in  the  primary  rental  term. 

(k)  Industrial  Installations.  (1)  Ap¬ 
praisal  reports  will  be  obtained  to  sup¬ 
port  all  leases  of  industrial  installa¬ 
tions  or  portions  thereof.  It  is  impor¬ 
tant  that  appraisals  of  operating  in¬ 
dustrial  installations  be  prepared  by 
specially  qualified  appraisers  or  con¬ 
sultants  intimately  familiar  with  the 
particular  processes  and  production 
capabilities  and  related  factors  having 
any  bearing  on  the  value  of  a  particu¬ 
lar  plant. 

(2)  The  appraisers  selected  to  esti¬ 
mate  the  rental  value  should  be  fully 
informed  as  to  all  known  prospective 
lessees  and  the  amount  of  any  bids,  or 
offers  made  for  the  use  of  the  proper¬ 
ty,  and  as  to  all  terms,  conditions,  and 
limitations  under  which  the  property 
will  be  made  available  for  use  or  oper¬ 
ation. 
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<3)  The  appraisal  reports  will  include 
a  detailed  inventory  setting  forth  all 
physical  factors  pertaining  to  the 
land,  buildings,  machinery,  and  equip¬ 
ment  and  an  adequate  discussion  of  all 
local  factors  influencing  the  profitable 
use  of  the  facility.  Data  pertinent  to 
the  prevailing  rentals  for  other  Gov¬ 
ernment  and  privately-owned  industri¬ 
al  plants  and  warehouses  considered 
reasonably  similar  to  the  facilities  to 
be  leased  will  also  be  included.  The 
conclusions  of  the  appraiser  as  to 
other  matters  of  importance  to  the 
Department  of  the  Army  in  its  leasing 
operations  will  likewise  be  presented. 
The  appraiser  should  bear  in  mind 
that  idle  manufacturing  plants,  and  all 
industrial  properties,  as  a  general  rule, 
are  valuable  only  to  the  extent  and 
degree  that  they  are  usable  in  actual 
production.  It  is  also  a  generally  ac¬ 
cepted  economic  fact  that  the  plant 
and  fixed  equipment  (real  estate)  is 
the  production  factor  for  which  a 
return  can  ordinarily  be  realized  after 
the  cost  of  all  other  factors  in  produc¬ 
tion  has  been  provided.  Military  neces¬ 
sity  has  required  the  construction  of 
many  plants  which  are  designed  for 
special  purposes  and  which  may  tend 
to  defeat  the  ordinary  approaches  to 
the  market  rental  value  problem.  In 
the  absence  of  comparable  rentals  of 
similar  properties  or  other  reliable 
comparative  guides  to  value  for  tempo¬ 
rary  use,  market  rental  value  should 
be  estimated  with  particular  consider¬ 
ation  to  the  following  methods: 

(i)  Reasonable  Return  on  Estimated 
Fair  Value.  For  this  purpose  “fair 
value”  is  defined  as  the  prudent  cost 
of  reproduction  less  depreciation  of 
only  that  portion  of  the  property  that 
is  readily  adaptable  or  capable  of  com¬ 
petition  with  alternative  properties 
which  may  be  available  to  or  con¬ 
structed  by  the  proposed  lessees. 
Items  of  equipment  and  any  portions 
of  a  plant  that -do  not  directly  contrib¬ 
ute  to  the  specific  use  may  be  elimi¬ 
nated  from  consideration  and  the 
rental  return  estimated  only  on  items 
and  space  actually  adaptable  for  use  in 
the  proposed  enterprise.  The  appraiser 
is  particularly  concerned  with  any 
competitive  disadvantages  or  penalties 
accruing  to  subject  property  by  com¬ 
parison  with  the  alternatives  available 
to  prospective  users.  The  rental  esti¬ 
mate  should  therefore  be  appropriate¬ 
ly  modified  with  respect  to  adequate 
allowances  for  amortization  of  neces¬ 
sary  alterations  to  be  made  by  the 
lessee.  Other  operating  disadvantages 
that  might  tend,  from  the  competitive 
viewpoint,  to  result  in  increased  oper¬ 
ating  cost  or  other  penalties  that 
might  in  any  way  be  brought  forward 
in  negotiations  to  establish  an  accept¬ 
able  rental  price  must  also  be  consid¬ 
ered. 


(ii)  Ratio  of  Plant  Costs  to  Produc¬ 
tive  Capacity.  In  many  lines  of  indus¬ 
trial  enterprise,  it  may  be  possible  to- 
obtain  comparable  operating  experi¬ 
ence  ratios  with  reference  to  relation 
of  average  annual  real  estate  costs  or 
plant  investment  charges  to  the  gross 
annual  production.  The  difficulties  of 
estimating  production  levels  and  ob¬ 
taining  sufficiently  accurate  data  as  to 
actual  operating  experience  are  fully 
appreciated.  Suggested  sources  of  such 
information  are  annual  statements  of 
prospective  lessees  and  their  competi¬ 
tors.  It  is  believed  that  this  approach 
to  the  appraisal  problem  is  fundamen¬ 
tally  sound,  particularly  so  when  there 
is  an  indicated  demand  for  the  full  ca¬ 
pacity  of  an  industrial  plant  as  origi¬ 
nally  designed,  and  that  this  method 
will  serve  as  a  reasonable  check  and 
balance  against  return  on  "fair  value.” 
It  should  also  be  very  helpful  as  a 
guide  to  the  rate  of  capitalization  in 
the  “fair  value”  approach  to  the 
rental  problem. 

(iii)  Taxes.  The  appraisal  will  not  be 
influenced  by  the  fact  that  the  Gov¬ 
ernment  is  not  presently  required  to 
pay  taxes  on  the  property. 

<iv)  Savings.  When  appropriate,  the 
estimated  savings  in  maintenance,  pro¬ 
tection,  repair  and  restoration,  if  any, 
will  be  obtained  by  the  Management 
and  Disposal  Branch  from  the  using 
service  or  other  competent  authority 
and  furnished  to  the  appraiser  prepar¬ 
ing  the  appraisal  report. 

(1)  Government  Quarters. 

(1)  Rental  schedules  for  Govern¬ 
ment  quarters  furnished  to  civilian 
employees  will  be  supported  by  writ¬ 
ten  appraisal  reports  reflecting  ade¬ 
quate  coverage  of  the  following  items: 

(i)  Construction  Details.  Physical  de¬ 
scription  of  quarters  will  include  the 
general  grade  of  construction  work, 
materials  and  decorations,  ryjmber  of 
rooms,  floor  space,  porches,  garages, 
general  appearance  and  condition. 

(ii)  Equipment  and  Accessories : 

Refrigeration 
Cooking  facilities 
Kitchen  cabinets 
Closet  space 
Built-in  conveniences 
Screening 
Elevators 
Telephone  service 
Utilities 
Plumbing 

(iii)  Furniture  and  Furnishings. 

(iv)  Site  Conditions: 

Lot  size 

Lot  size  per  living  unit 
Access  (street  and  road  frontage) 

Restrictions 

Land  improvements  (walks,  driveways, 

shrubbery,  lawns,  topography,  etc.) 

Hazards  andi/or  amenities 

(v)  Neighborhood  Development  and 
Data : 

Local  zoning  regulation 
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Public  transportation 
Schools 

Shopping  facilities 
Recreational  facilities 
Supply  and  demand  for  housing 
Population  statistics 
General  trends 

(vi)  Comparable  Rental  Data.  Data 
will  include  results  of  a  comprehensive 
survey  of  current  rental  rates  applica¬ 
ble  to  the  most  similar  privately- 
owned  housing  in  the  nearest  competi¬ 
tive  or  comparable  neighborhood  or 
community.  Typical  rental  rates  will 
be  compiled,  analyzed  and  tabulated, 
and  subject  properties  identified  and 
described  in  the  same  manner  as  pre¬ 
scribed  above  for  Government  quar¬ 
ters.  The  appraisal  report  should  in¬ 
clude  a  vicinity  map  showing  location 
of  rental  units  listed  for  comparison  in 
relation  to  the  location  of  the  quarters 
being  appraised. 

(vii)  Comparative  Relationships. 
The  appraisal  report  will  include  a  dis¬ 
cussion  of  relative  merits  of  Govern¬ 
ment  quarters  by  comparison  with  pri¬ 
vate  housing  units.  Rental  rates  of 
housing  controlled  by  governmental 
agencies  or  subsidized  by  private  in¬ 
dustry  will  not  be  used  as  a  basis  for 
comparison. 

(viii)  Correlation  of  Rental  Units.  A 
discussion  of  basic  reasoning  support¬ 
ing  the  final  rental  value  unit  for  each 
distinctive  rental  bracket  is  impera¬ 
tive. 

Cix)  Photographs.  Photographs  of 
typical  views  of  the  quarters  appraised 
and  typical  private  housing  units  cited 
as  comparable  rentals  will  be  included 
in  each  report. 

(x)  Appraisal  Certificate.  Rental  ap¬ 
praisal  reports  will  not  be  considered 
acceptable  without  appropriate  certifi¬ 
cation  substantially  in  accordance 
with:  “I  certify  that  the  above  rental 
values  represent  my  unbiased  opinion 
of  the  present  fair  market  rental  value 
of  the  quarters  described.  I  am  not 
now  a  tenant  residing  in  such  quarters 
nor  do  I  have  any  intention  of  becom¬ 
ing  a  tenant  therein.” 

(2)  Reappraisals  of  rental  quarters 
are  required  every  fifth  year  subse¬ 
quent  to  previous  appraisal.  Rental 
rates  will  be  adjusted  annually  be¬ 
tween  appraisals  by  application  of  the 
Consumer  Price  Index  (CPI)  main¬ 
tained  by  the  Bureau  of  Labor  Statis¬ 
tics,  Department  of  Labor,  and  as  fur¬ 
ther  required  in  accordance  with 
Transmittal  Memorandum  No.  2,  OMB 
Circular  A-45,  revised  October  30, 
1974. 

§  644.46  Easements. 

(a)  Definition.  An  easement  is  a 
property  right  of  specified  use  and  en¬ 
joyment  falling  short  of  fee  owner¬ 
ship.  It  follows  that  the  value  of  an 
easement  is  less  than  the  market  value 
of  fee  title  to  the  same  portion  of 
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property  (exclusive  of  severance  dam¬ 
ages  to  residual  portions). 

(b)  Measure  of  Value.  The  measure 
of  compensation  for  an  easement  is 
the  amount  by  which  market  value  of 
the  ownership  is  diminished  by  the  im¬ 
position  of  the  easement.  This  should 
be  developed  by  use  of  the  “before” 
and  “after”  method  of  appraisal,  the 
difference  being  the  value  of  the 
taking. 

(c)  Flowage  Easements.  (1)  The  ap¬ 
praisal  of  flowage  easements  will  not 
be  undertaken  until  flood  frequency 
surveys  have  been  completed  and  ap¬ 
proved  by  proper  authority.  The  flood 
frequency  data  will  be  made  available 
to  the  appraisers  with  the  definite  un¬ 
derstanding  that  it  is  to  be  accepted  as 
one  of  the  controlling  factors  in  esti¬ 
mating  the  market  value  of  the  ease¬ 
ments.  The  appraiser’s  certificate 
should  be  qualified  to  include  the  as¬ 
sumption  that  the  frequency  data  is 
correct  and  that  he  has  no  responsibil¬ 
ity  therefore. 

(2)  The  market  value  of  fee  simple 
title  to  each  property  over  which  a 
flowage  easement  is  required  will  first 
be  appraised  in  the  usual  manner. 
This  estimate  will  be  followed  by  ap¬ 
praisal  of  the  market  value  of  the 
property  after  imposition  of  the  ease¬ 
ment.  The  market  value  of  the  ease¬ 
ment  is  then  computed  on  the  basis  of 
the  amount  the  market  value  of  fee 
title  is  reduced  by  imposition  of  the 
easement.  The  appraiser  will  give  full 
consideration  to  all  factors  having  a 
bearing  on  the  reduction  in  value  of 
the  parcel  on  which  the  easement  is  to 
be  imposed.  Each  appraisal  report  will 
include  complete  information  as  to  es¬ 
timated  flood  frequency  pertaining  to 
each  parcel  appraised. 

(3)  The  appraiser’s  major  problem  in 
appraising  tracts  having  considerable 
value  is  the  development  of  his  value 
estimate  after  the  imposition  of  the 
easement.  The  market  data  approach 
to  value  is  limited  in  this  phase  of  the 
appraisal  to  index  sales  of  land  reflect¬ 
ing  the  “use  adaptability”  of  lands  to  a 
less  profitable  purpose.  Typical  of 
such  change  in  highest  and  best  use 
are  the  conversion  of  row  crop  land 
and  orchard  land  to  pasture  and  for¬ 
estry.  Likewise,  the  cost  approach  to 
value  is  applicable  only  to  land  im¬ 
provements  and  structures  to  be  re¬ 
moved  or  destroyed.  It  is,  therefore, 
considered  essential  that  flowage  ease¬ 
ment  appraisals  reflect,  in  adequate 
detail,  changes  in  utility  by  the  devel¬ 
opment  and  use  of  the  earnings  ap¬ 
proach  to  value  before  and  after  impo¬ 
sition  in  all  cases  involving  lands  capa¬ 
ble  of  producing  income.  The  ratios 
thus  developed  in  “before”  and  “after” 
values  for  income  producing  lands 
should  prove  to  be  helpful  in  develop¬ 
ing  appropriate  ratios  ^or  nonproduc¬ 
tive  lands. 


(4)  In  those  instances  where  the 
type  of  land,  topography,  flood  fre¬ 
quency  and  duration  data  clearly  indi¬ 
cate  that  a  minimal  change  in  value 
(not  to  exceed  $100)  will  result  from 
exercise  of  the  required  rights,  a  brief 
appraisal  is  authorized.  The  appraisal 
report  will  contain  as  a  minimum  a 
complete  statement  of  pertinent  facts, 
including  information  regarding  flood 
frequency  and  duration  data  pertain¬ 
ing  to  the  property  appraised.  In  the 
event  condemnation  is  required  to  ac¬ 
quire  the  necessary  rights,  an  accept¬ 
able  “before”  and  “after”  appraisal 
will  be  prepared  prior  to  the  institu¬ 
tion  of  condemnation  proceedings. 

(5)  A  tract  map  showing  bach  con¬ 
tour  level  of  varying  flood  frequency 
will  be  made  a  part  of  each  appraisal 
report.  This  map  should  facilitate 
review  of  the  appraisals  and  serve  as 
an  aid  to  the  negotiator  in  his  con¬ 
tacts. 

(d)  Other  Easements.  It  is  recognized 
that  many  other  types  of  easements, 
i.e.,  road,  pipeline,  restrictive,  borrow, 
transmission  line,  flight,  spoil,  etc.  are 
to  be  appraised.  In  all  instances,  the 
measure  of  value  is  still  the  same,  the 
amount  by  which  the  market  value  of 
the  ownership  is  diminished  by  the  im¬ 
position. 

§  644.47  Appraisal  of  Other  Interests. 

(a)  Minerals.  (1)  In  all  cases,  the 
value  of  the  subsurface  will  be  includ¬ 
ed  or  accounted  for  in  the  appraisal 
report  in  such  manner  that  negotia¬ 
tions  may  be  readily  conducted  to  ac¬ 
quire  or  extinguish  subsurface  rights 
if  they  are  outstanding  in  third  parties 
or  if  it  develops  that  the  vendors 
desire  to  reserve  them.  In  those  in¬ 
stances  where  minerals  are  held  sepa¬ 
rately  in  large  blocks  underlying  sever¬ 
al  individual  surface  tracts,  a  state¬ 
ment  to  this  effect  should  be  included 
and  the  plan  for  appraising  the  miner¬ 
al  estate  identified.  Unless  the  person 
who  is  appraising  the  surface  has  had 
training  and  experience  in  appraising 
minerals,  the  subsurface  appraisal 
should  be  made  separately  by  an  ap¬ 
praiser  qualified  to  perform  this  serv¬ 
ice.  Since  the  removal  of  certain  min¬ 
erals  may  destroy  the  usefulness  of 
the  surface,  care  should  be  exercised 
to  avoid  duplication  of  value. 

(2)  In  the  event  that  subsurface  val¬ 
uation  is  unfamiliar  to  the  Division  or 
District  requiring  same,  HQDA 
(DAEN-REE)  WASH  DC  20314  should 
be  contacted  for  advice  and  recom¬ 
mendations.  Mineral  valuation  engi¬ 
neers  within  the  Corps  may  be  utilized 
on  a  cost  reimburseable  basis  for  fur¬ 
nishing  gross  or  tract  appraisals. 

(b)  Timber.  (1)  Where  the  land  being 
appraised  has  only  youftg  trees  or 
timber  not  of  merchantable  size,  the 
value  thereof  will  be  included  with  the 
value  of  the  land.  If  the  timber  is  of 
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merchantable  size,  a  timber  cruise  will 
be  made  by  a  professional  forester  and 
the  timber  classified  in  the  appraisal 
according  to  species,  type,  range  of 
size,  quantity,  unit  value,  and  total 
value.  A  discussion  of  logging,  haulage, 
and  market  conditions  will  be  given. 
The  total  value  of  timber  shall  be  the 
amount  by  which  the  timber  enhances 
the  market  value  of  the  bare  land. 

(2)  Extreme  care  must  be  exercised 
in  the  use  of  separate  timber  estimates 
for  appraising  timber  land,  so  as  to 
avoid  "doubling  up.”  Where  a  timber 
cruise  or  estimate  is  used,  comparable 
sales  of  recently  timbered  land  should 
be  used  to  support  the  remaining  land 
vajue.  Where  such  sales  are  not  availa¬ 
ble,  care  must  be  utilized  to  extract 
the  timber  value  from  sales  of  timber 
land.  The  optimum  situation  would  be 
to  have  sales  that  were  also  cruised; 
however,  this  does  not  often  happen. 

(c)  Growing  Crops.  (1)  Crop  apprais¬ 
als  will  not  ordinarily  be  necessary 
except  in  those  cases  where  the  Divi¬ 
sion  or  District  has  determined  that 
possession  of  the  cropland  is  necessary 
prior  to  the  normal  harvest  period. 
Where  the  Division  or  District  Engi¬ 
neer  has  determined  that  the  land- 
owner  or  his  tenant  cannot  be  permit¬ 
ted  to  harvest  the  crops,  they  will  be 
appraised  as  separate  property  items. 

(2)  The  crop  appraisal  will  identify 
the  crops  by  type,  number  of  acres,  es¬ 
timated  yield  per  acre  taking  into  ac¬ 
count  all  hazards,  the  unit  value,  gross 
market  value  at  maturity  based  upon 
current  local  prices  for  the  commod¬ 
ities  less  cost  of  bringing  to  maturity, 
harvest,  and  delivering  to  available 
markets.  The  expected  harvest  period 
will  be  reported,  together  with  other 
pertinent  information,  in  order  to  indi¬ 
cate  an  approximate  date  when  the 
cropland  may  be  available  for  con¬ 
struction  purposes. 

(d)  Use  of  Government-owned  Prop¬ 
erty.  (1)  An  appraisal  will  be  made, 
when  required,  to  justify  the  consider¬ 
ation  reserved  in  all  leases,  licenses 
and  easements,  except  those  specifical¬ 
ly  mentioned  in  Paragraph  (d)(3)  of 
this  section.  The  appraisal  will  be 
made  in  accordance  with  acceptable 
standards  applicable  to  the  particular 
type  of  property  and  the  use  to  be 
made  thereof  in  the  proposed  grant, 
and  in  accordance  with  the  general  ap¬ 
praisal  practices  and  standards  hereto¬ 
fore  outlined  in  this  chapter.  Ordinari¬ 
ly  the  appraisals  of  property  involving 
substantial  improvements  will  include, 
in  addition  to  complete  coverage  of  all 
factors  influencing  the  use  of  the 
property  appraised,  complete  informa¬ 
tion  as  to  the  following: 

(i)  Data  of  acquisition  and  comple¬ 
tion  of  Government  construction. 

(ii)  Complete  cost  data  as  to  original 
purchase  price  and  Government  con¬ 
struction. 


(iii)  Detailed  discussion  of  the  pre¬ 
dominant  uses  to  which  the  property 
is  adaptable. 

(iv)  Competitive  position  of  the 
property  with  respect  to  availability  of 
privately-owned  properties  for  similar 
use. 

(v)  Estimate  of  market  value  of  fee 
titlje. 

(vi)  Estimate  of  annual  rental  value 
assuming  unrestricted  use  over  a  rea¬ 
sonable  period  of  time. 

(vii)  Estimate  of  annual  rental  value 
under  proposed  Government  restric¬ 
tions. 

(2)  Time  consuming  and  lengthy  ap¬ 
praisal  reports  should  be  avoided  in 
the  case  of  low  value  grants  involving 
Government-owned  property.  The  con¬ 
sideration  in  such  cases  may  be  sub¬ 
stantiated  by  a  simplified  appraisal 
report  by  a  qualified  appraiser  setting 
forth  only  such  facts  as  are  required 
to  validate  his  conclusions  as  to  value. 
In  such  instances,  a  physical  inspec¬ 
tion  of  the  property  may  be  waived 
where  the  appraiser  is  sufficiently  fa¬ 
miliar  with  the  property  under  ap¬ 
praisals  and  local  market  conditions  to 
prepare  a  reasonable  value  estimate  of 
the  estate  to  be  appraised.  When  a 
property  is  not  physically  inspected,  it 
will  be  so  noted  in  the  appraisal 
report.  The  decision  concerning  the 
necessity  for  a  physical  inspection  of 
the  property  and  analyzing  lofcal 
market  conditions  will  rest  with  the 
appraiser  signing  the  appraisal  certifi¬ 
cate  since  he  is  personally  responsible 
for  the  value  conclusion  developed  in 
the  appraisal  report.  A  low  value  grant 
for  the  purpose  of  this  paragraph  is 
defined  as  any  grant  for  which  the  fair 
market  rental  value  (before  applying 
any  offset  in  rental  for  estimated  sav¬ 
ings  in  maintenance,  protection,  repair 
and  restoration)  does  not  exceed  the 
following: 

Easement— $500  for  the  term. 

Lease  or  License— $500  per  annum  if  grant¬ 
ed  for  not  more  than  a  five-year  period 

and  is  granted  after  advertising. 

(3)  The  following  are  exempt  from 
the  above  requirements: 

(i)  Leases  for  land  on  which  to  con¬ 
struct  new  credit  union  facilities, 
under  long-term  leases.  See  DOD  Di¬ 
rective  No.  1000.10  for  formula. 

(ii)  Concession  leases  under  Gradu¬ 
ated  Rental  System. 

§  644.48  Review  and  Approval. 

(a)  Procedure.  (1)  Upon  completion 
of  an  appraisal,  the  signed  report  is  to 
be  reviewed  by  a  reviewing  appraiser 
to  assure  that  the  information  and 
data  developed  by  the  appraiser  sub¬ 
stantiates  the  estimated  valuation. 
The  review  function  also  serves  as  a 
means  of  resolving  differences  that 
might  be  found  in  two  or  more  individ¬ 
ual  appraisals  of  a  single  property. 
The  reviewing  appraiser  is  also  respon¬ 


sible  for  maintaining  consistency  in 
appraisals  for  the  various  properties  in 
a  project. 

(2)  A  review  of  all  real  estate  ap¬ 
praisals  is  considered  of  vital  impor¬ 
tance  to  the  successful  operation  of 
the  real  estate  mission  of  the  Corps  of 
Engineers.  It  is  essential  that  each  and 
every  appraisal  be  given  an  independ¬ 
ent  review  and  check  by  a  thoroughly 
qualified  reviewing  appraiser.  This  will 
insure  that  the  appraisal  represents 
relative  concurrence  as  to  value  of  not 
less  than  two  real  estate  appraisers 
professionally  qualified  by  previous 
experience  in  appraising  the  particular 
type  of  property  involved.  The  review¬ 
ing  appraiser  should  familiarize  him¬ 
self  with  the  property  to  the  extent 
that  he  can  adequately  present  and 
support  his  opinion  when  called  upon 
to  do  so. 

(3)  The  review  action  will  be  docu¬ 
mented  by  a  separate  narrative  memo¬ 
randum  signed  and  dated  by  the  au¬ 
thorized  reviewing  appraiser.  Such 
review  memorandum  will  indicate,  but 
not  be  limited  to,  the  following: 

(i)  Date  and  nature  of  physical  in¬ 
spection  of  the  subject  property. 

(ii)  Statement  relative  to  reviewer’s 
knowledge  of  comparable  sales  used.  „ 

(iii)  Reviewer’s  opinion  as  to  the  ap¬ 
praiser’s  valuation. 

(iv)  Other  pertinent  data,  if  any,  rel¬ 
ative  to  the  property  or  comparable 
sales  that  the  reviewer  feels  would 
lend  additional  credence  to  value  esti¬ 
mate. 

(v)  Reviewer’s  certification  of  ap¬ 
proval,  disapproval,  or  recommenda¬ 
tion. 

(4)  If  more  than  one  appraisal  is  ob¬ 
tained  for  an  ownership,  all  should  be 
reviewed  by  the  same  reviewing  ap¬ 
praiser.  The  reviewer  can  cover  all  ap¬ 
praisals  in  one  review  memorandum, 
or  write  individual  reviews. 

(5)  No  alterations  or  additions  will 
be  made  to  a  signed  appraisal  report 
by  anyone  other  than  the  appraiser 
who  signed  the  report.  A  reviewer 
cannot  change  the  value  reflected  or 
approve  an  amount  other  than  the  ap¬ 
praiser’s  final  conclusion  of  value.  His 
alternative  is  disapproval. 

(6)  A  reviewing  appraiser  may  not 
review  otl\er  appraisal  reports  cover¬ 
ing  a  property  that  he  has  himself 
previously  appraised.  In  this  instance 
the  reports  must  be  assigned  to  an¬ 
other  reviewer  or  be  forwarded  to  the 
next  level  of  review  for  appropriate 
action. 

(7)  Appraisal  reports  obtained  by  the 
Department  of  Justice  and  submitted 
for  Corps  review  are  to  be  treated  in 
the  same  manner  as  those  obtained  by 
the  Corps. 

(b)  Delegation.  (1)  Division  Engi¬ 
neers  have  been  authorized  to  approve 
or  take  action  as  appropriate  on  all 
real  estate  appraisal  reports  made  for 
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the  purpose  of  purchase,  disposal,  or 
any  use  of  real  property  in  which  the 
estimated  fair  market  value  (of  the 
part  to  be  acquired,  if  a  partial  taking) 
does  not  exceed  $250,000,  or  the  esti¬ 
mated  fair  market  rental  value  does 
not  exceed  $150,000  per  annum. 

(2)  Division  Engineers  have  been  au¬ 
thorized  further,  at  their  discretion,  to 
redelegate  any  part  of  this  authority, 
up  to  $150,000,  to  District  Engineers. 

(3)  All  appraisals  exceeding  $250,000 
will  be  forwarded  to  HQDA  (DAEN- 
REE)  WASH  DC  20314  for  final 
review,  approval,  and/or  appropriate 
action.  Each  report  will  be  thoroughly 
reviewed  at  all  levels,  including  the 
Project,  District  and  Division. 

(4)  A  copy  of  all  those  reports  be¬ 
tween  $100,000  and  $250,000  will  be 
forwarded  to  DAEN-REE  for  post 
review  and  retention. 

(5)  In  addition  to  those  reports 
which  exceed  the  delegated  authority, 
DAEN-REE  will  review  and  take  ap¬ 
propriate  action  on  complex,  difficult 
and  controversial  appraisals.  Where 
more  than  one  appraisal  has  been 
made  within  either  of  these  categories, 
a  copy  of  each  appraisal  report  should 
be  submitted  for  review  regardless  of 
variances  in  opinions  of  value.  At 
times,  the  Division  Engineers  may  re¬ 
ceive  specific  instructions  as  to  ap¬ 
praisals  which  may  require  final  ap¬ 
proval  of  DAEN-REE.  Also,  from  time 
to  time,  DAEN-REE  may  call  for  and 
review  typical  appraisals  prepared  by 
individual  appraisers. 

(c)  Reconciliation  of  Appraisal  Re¬ 
ports.  In  the  event  that  a  reviewing 
appraiser  does  not  agree  with  the 
value  conclusion  of  the  appraiser,  the 
following  steps  should  be  taken: 

(1)  Attempt  to  reconcile  differences 
with  the  appriser  in  a  face-to-face 
meeting.  The  reviewing  appraiser 
should  present  his  additional  evidence 
of  value  to  the  appraiser  and  discuss 
the  report  weaknesses,  if  any. 

(2)  In  the  event  reconciliation  and 
approval  are  not  possible,  the  reviewer 
must  then  forward  the  report  and 
review  certificate  to  higher  authority 
for  resolution  and  request  that  an¬ 
other  appraisal  be  obtained. 

(d)  Qualifications  of  Reviewing  Ap¬ 
praisers.  (1)  A  reviewing  appraiser 
should  have  a  minimum  of  five  years 
experience  in  the  field  of  real  estate 
appraising.  He  should  also  have  taken 
and  successfully  completed  two  or 
more  appraisal  courses  offered  by  pro¬ 
fessional  appraisal  organizations.  His 
experience  record  should  indicate  that 
he  has  thorough  knowledge  of  all  the 
standard  appraisal  techniques  and  ap¬ 
proaches  and  has  the  ability  to  ana¬ 
lyze  the  market  and  all  pertinent  data 
which  affects  value. 

(2)  Upon  selection  and  appointment 
by  the  District  Engineer  of  qualified 
staff  personnel  to  act  as  reviewing  ap¬ 


praisers,  a  copy  of  their  qualifications 
and  experience  records,  along  with  a 
copy  of  the  appointing  orders,  will  be 
forwarded  to  HQDA  (DAEN-REE) 
WASH  DC  20314. 

(e)  Code  of  Ethics.  Under  no  circum¬ 
stances  will  an  appraiser  be  directed  to 
make  an  appraisal  at  any  predeter¬ 
mined  amount  or  to  change  his  opin¬ 
ion  of  value  on  any  property  ap¬ 
praised.  It  is  recognized  that  the 
review  function  will  develop  some  dif¬ 
ferences  of  opinion.  However,  where 
those  differences  cannot  be  resolved 
on  a  higher  ethical  basis,  predicated 
upon  sound  reasoning  and  adequate 
data  properly  analyzed  and  applied,  an 
additional  appraisal  will  be  obtained. 

§  644.49  Contracts. 

(a)  Appraisal  Reports.  (1)  Within 
their  contract  authority.  Division  and 
District  Engineers  may  contract  with 
recognized  appraisal  firms,  corpora¬ 
tions  and  individuals  for  necessary  ap¬ 
praisal  reports  on  a  lump  sum  basis. 
Following  the  award  of  any  appraisal 
contract  in  excess  of  $5,000  a  copy  of 
such  contract  will  be  forwarded  by  the 
issuing  office  direct  to  HQDA  (DAEN- 
REE)  WASH  DC  20314,  immediately 
upon  execution. 

(2)  Requests  from  Division  and  Dis¬ 
trict  Engineers  to  the  Chief  of  Engi¬ 
neers  for  names  of  appraisers  qualified 
to  make  particularly  complex  apprais¬ 
als  are  invited. 

(3)  Division  and  District  Engineers 
will  develop  and  maintain  current  lists 
of  qualified  appraisal  firms,  corpora¬ 
tions  and  individuals,  from  which  con¬ 
tractor  selection  will  be  made.  These 
lists  should  be  appropriately  grouped 
or  rated  in  accordance  with  special 
qualifications  and  experience  in  con¬ 
nection  with  various  and  specific  types 
of  appraisal  problems. 

(4)  Prior  to  receipt  of  proposals  and 
negotiations  with  appraisers,  a  target 
fee  (Government  estimate)  will  be  de¬ 
veloped  with  due  consideration  to  the 
relative  skill  and  ability  required  in 
solving  the  appraisal  problem  and  the 
appraiser’s  time  and  expense  required 
for  preparing  the  desired  reports. 

(5)  In  the  negotiation  of  appraisal 
contracts  the  following  items  are  to  be 
considered: 

(i)  The  appraisal  of  real  estate  is  a 
recognized  profession  governed  by  a 
code  of  ethics  prohibiting  competition 
in  obtaining  appraisal  assignments.  All 
negotiations  for  proposals  will  be  con¬ 
ducted  on  an  individual  basis,  with 
adequately  qualified  appraisal  firms, 
corporations  or  individuals  competent 
to  deliver  the  required  appraisal  re¬ 
ports  on  schedule. 

(ii)  In  view  of  the  technical  nature 
of  appraisals,  Division  and  District  En¬ 
gineers  shall  give  consideration  to  des¬ 
ignating  qualified  members)  of  their 
real  estate  staffs  as  contracting  offi¬ 


cer’s  representative(s)  with  full  re¬ 
sponsibility  for  all  cost  estimates  in¬ 
volved  in  contracting  for  appraisal 
services  and  reports.  Such  contracting 
officer’s  representative(s)  may  also,  in 
the  designation  of  the  contracting  of¬ 
ficer,  be  utilized  to  conduct  negotia¬ 
tions  with  the  prospective  contractors, 
serve  as  ordering  officer  pursuant  to 
the  contracts,  certify  invoices  and  act 
in  any  other  capacity  within  their  au¬ 
thority  as  contracting  officer’s 
representative(s). 

(6)  A  copy  of  the  narrative,  detailed 
record  of  contract  negotiations  will  be 
forwarded  to  DAEN-REE,  along  with 
the  contract  as  specified  above. 

(7)  In  contracting  for  appraisal  re¬ 
ports,  contract  forms  as  set  forth  in 
Armed  Services  Procurement  Regula¬ 
tions  (ASPR)  (Chapter  I  of  this  title) 
and  ER  1180-1-1  (Engineer  Contract 
Instructions)  will  be  used.  An  outline 
of  the  qualifications  of  the  appraiser 
employed  to  perform  the  contemplat¬ 
ed  services  shall  be  included  in  the 
contract  assembly. 

(b)  Expert  Appraisal  Services.  Em¬ 
ployment  of  qualified  real  estate  ap¬ 
praisers  and  consultants  may  be  ef¬ 
fected  utilizing  the  pertinent  provi¬ 
sions  of  ASPR  and  ER  1180-1-1. 

(c)  Obtaining  Appraisal  Reports  by 
Purchase  Order.  (1)  Division  and  Dis¬ 
trict  Engineers  are  urged  to  utilize  an 
authorized  type  .  of  purchase  order, 
such  as  DD  Form  1155,  in  lieu  of  long- 
form  contract,  provided  that: 

(1)  It  is  in  the  best  interest  of  the 
Government,  cost  wise,  not  to  issue 
the  long-form  contract. 

(ii)  The  contractor  has  performed 
satisfactorily  on  at  least  one  contract 
within  the  prior  three  fiscal  years. 

(iii)  The  total  order,  by  such  pur¬ 
chase  orders,  from  the  contractor  does 
not  exceed  $10,000  for  the  project 
during  the  current  fiscal  year. 

(iv)  The  order  is  accompanied  by  a 
brief  history  of  negotiation  signed  by 
both  the  contractor  and  the  contract¬ 
ing  officer’s  representative(s). 

(2)  Care  should  be  exercised  to 
insure  that  the  above  provisions  are 
used  only  to  order  supplementary  re¬ 
ports,  single  appraisals,  and  other 
“one-time”  reports  needed. 

(d)  Department  of  Justice  Consulta¬ 
tion.  Authorized  local  representatives 
of  the  Department  of  Justice  will  be 
consulted  concerning  the  acceptability 
of  the  appraiser^)  prior  to  negotiating 
any  appraisal  contract  covering  traq|s 
proposed  for  acquisition.  The  local 
representative  must  also  approve  the 
per  diem  fee  to  be  utilized  in  the  ap¬ 
praisal  contract.  Where  agreement 
cannot  be  reached  between  the  Divi¬ 
sion  or  District  Engineer  and  the  local 
representative  of  the  Department  of 
Justice  as  to  the  selection  of  the 
appraiser!  s),  a  complete  report  will  be 
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submitted  to  DAEN-REE,  for  resolu¬ 
tion  with  the  Attorney  General. 

(e)  Interdepartmental  Services.  Divi¬ 
sion  Engineers  are  authorized  to  ar¬ 
range  for  interdepartmental  services 
of  qualified  specialists  in  the  regular 
employ  of  other  Government  agencies 
in  connection  with  special  problems 
concerning  mineral  deposits,  water 
rights,  timber  cruises,  etc.  Division  En¬ 
gineers  are  further  authorized,  in 
their  discretion,  to  redelegate  this  au¬ 
thority  or  any  part  thereof  to  District 
Engineers. 

Subpart  C — Acquisition 

Procurement  of  Title  Evidence, 
Title  Clearance,  and  Closings 

§  644.61  General. 

(a)  Purpose.  Sections  644.61  through 
644.72  describe  the  procedures  relating 
to  the  procurement  of  title  evidence, 
title  clearance,  and  closings  for  the  ac¬ 
quisition  of  real  estate  and  interests 
therein  for  all  land  acquisition  pro¬ 
grams  administered  by  the  Chief  of 
Engineers.  Exceptions  in  connection 
with  the  acquisition  of  properties 
under  the  Homeowners  Assistance 
Program  are  set  forth  in  Subpart  E. 

(b)  Applicability.  These  sections  are 
applicable  to  all  Division  and  District 
Engineers  having  real  estate  responsi¬ 
bility. 

(c)  Guidelines.  (1)  The  satisfactory 
progress  of  land  acquisition  programs 
necessitates  the  prompt  procurement 
of  title  evidence  and  prompt  title 
clearance.  One  of  the  following  types 
of  title  evidence  should  be  obtained, 
after  considering  the  cost  of  the  sever¬ 
al  types  and  other  factors  mentioned 
below.  To  effect  these  objectives,  care¬ 
ful  planning  is  essential,  including  a 
determination  of  the  most  acceptable 
and  available  type  of  title  evidence 
and  the  source  from  which  such  title 
evidence  may  be  procured.  The  Chief 
of  Engineers  is  responsible  for  procur¬ 
ing  all  title  evidence,  including  title 
evidence  needed  for  lands  which  are 
acquired  by  condemnation  proceed¬ 
ings.  The  early  procurement  and  ex¬ 
amination  of  the  title  evidence  and 
title  clearance  will  expedite  payment 
to  landowners  from  whom  offers  are 
obtained  or  against  whom  condemna¬ 
tion  proceedings  are  filed. 

(2)  Insured  certificates  of  title  or 
policies  of  title  insurance  shall  be  ob¬ 
tained  wherever  possible.  This  is  on 
the  theory  that  the  Government  is 
buying  title  searching  service  as  well 
as  the  title  evidence  itself  and  is  avoid¬ 
ing  the  time  and  cost  of  examining  ab¬ 
stracts  of  title,  generally  voluminous 
in  nature. 

(3)  Where  it  is  not  possible  to  obtain 
certificates  of  title  or  title  insurance, 
abstracts  of  title  may  be  obtained,  as  a 
last  resort. 
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(4)  As  used  in  these  sections,  an  ab¬ 
stract  of  title  is  a  synopsis  or  digest  of 
all  instruments  of  record  affecting  the 
title  to  a  specific  parcel  of  land.  It  nei¬ 
ther  guarantees  nor  insures  the  title. 
A  certificate  of  title  is  a  contract 
whereby  a  title  company  certifies  that 
title  to  a  specific  parcel  of  land  is  good 
and  unencumbered  of  record  in  a 
named  person  excepting  only  such  de¬ 
fects  and  encumbrances  as  are  shown 
therein.  The  liability  of  the  company 
is  limited  to  an  amount  specified  in 
the  certificate.  A  title  insurance  policy 
is  a  contract  which  insures  that  the 
owner  or  mortgagee  will  not  suffer 
any  loss  or  damage  by  reason  of  de¬ 
fects  in  the  title  to  the  property,  or 
liens  or  encumbrances  thereon  exist¬ 
ing  at  the  date  of  the  policy,  except 
those  defects,  liens,  or  encumbrances 
which  the  policy  specifically  excepts. 
Liability  thereunder  is  not  limited  to 
matters  of  record  but  extends  to  mat¬ 
ters  beyond  the  record. 

(5)  The  Directory  of  the  American 
Land  Title  Association  may  be  ob¬ 
tained  upon  request  to  the  Association 
at  1828  L  Street,  NW.,  Washington, 
DC  20036,  or  to  any  major  title  insur¬ 
ance  company.  This  Directory  lists,  by 
States,  the  abstract  and  title  compa¬ 
nies  which  provide  title  insurance. 
These  companies  are  acceptable  to  the 
Attorney  General.  Requests  for  fur- 
ninshing  title  certificates  or  title  in¬ 
surance  should  be  made  to  the  major 
title  insurance  companies  in  addition 
to  local  abstractors  and  title  compa¬ 
nies. 

(6)  From  past  experience,  it  is  con¬ 
sidered  that  the  procurement  of  certi¬ 
ficates  of  title  or  title  insurance  is 
more  economical  than  abstracts  of 
title  and  the  use  of  these  types  of  title 
evidence  expedites  payment  to  land- 
owners.  In  the  majority  of  the  States 
either  certificates  of  title  or  title  in¬ 
surance  are  obtainable  and  the  premi¬ 
um  for  issuance  of  such  certificates  or 
policies  is  based  on  a  schedule  of  fees 
approved  by  the  State  Insurance  Com¬ 
mission  or  some  similar  State  agency. 
The  premium  fixed  by  such  schedules, 
in  most  cases,  includes  the  charge  for 
title  examination  (preliminary  certifi¬ 
cate  of  title  or  preliminary  binders) 
and  the  charge  fot  insurance  (final 
certificates  of  title  or  title  guarantee 
policy)  and  any  variance  from  the  pre¬ 
scribed  fees  is  considered  a  violation  of 
the  Sate  law  or  regulation.  Most  State 
Insurance  Commissions  have  recog¬ 
nized  and  approved  the  forms  of  certi¬ 
ficates  of  title  and  title  insurance  poli¬ 
cies  prescribed  by  the  Attorney  Gener¬ 
al  and  have  authorized  their  use  in 
lieu  of  owners’  policies.  Division  and 
District  Engineers  should  familiarize 
themselves  with  the  State  title  insur¬ 
ance  laws  and  regulations.  If  prices 
quoted  by  all  possible  sources  seem  ex¬ 
orbitant,  the  matter  should  be  re- 
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ferred  to  HQDA  (DAEN-REA-P) 
WASH  DC  20314  for  action. 

§  644.62  Title  Evidence. 

(a)  Acceptable  Types  of  Title  Evi¬ 
dence.  (1)  Certificates  of  title  are  ac¬ 
ceptable  title  evidence.  Certificates  of 
title  must  be  in  a  form  acceptable  to 
the  Attorney  General.  An  acceptable 
form  of  certificate  of  title  which  has 
been  approved  by  the  Attorney  Gener¬ 
al  has  been  issued  by  the  Chief  of  En¬ 
gineers  as  ENG  Form  903,  Certificate 
of  Title. 

(i)  In  contracting  for  certificates  of 
title,  ENG  Form  1016,  Specifications 
for  Furnishing  and  Delivering  Certifi¬ 
cates  of  Title  Owner’s  Title  Guarantee 
(Insurance)  Policies  and  Continuations 
Thereof,  will  be  used. 

(ii)  Any  title  or  abstract  company 
approved  by  the  Department  of  Jus¬ 
tice  and  authorized  and  qualified  to 
issue  certificates  of  title  in  the  State 
where  the  land  is  located  will  be  ac¬ 
ceptable  to  furnish  certificates  of  title 
(Department  of  Justice  “Standards  for 
the  Preparation  of  Title  Evidence  in 
Land  Acquisitions  by  the  United 
States,  1970.”)  In  those  few  jurisdic¬ 
tions  where  bar  associations  or  other 
public  or  professional  bodies  hold  that 
the  issuance  of  certificates  of  title  is 
the  issuance  of  title  opinions  and 
therefore  the  practice  of  law  and 
where  title  companies  as  corporations 
cannot  engage  in  the  practice  of  law, 
insured  certificates  of  title  may  be  pro¬ 
cured  from  attorneys,  acceptable  to 
the  Lands  Division  of  the  Department 
of  Justice,  acting  as  agents  for  title 
companies.  The  procedure  for  the  se¬ 
lection  of  attorneys  is  set  forth  in 
§  644.63(b). 

(iii)  Certificates  of  title  will  be  based 
on  a  search  of  all  records  affecting  the 
title  to  the  land  and  be  unqualified  as 
to  the  period  of  search.  In  the  event 
that  it  is  not  practicable  to  obtain  cer¬ 
tificates  of  title,  unqualified  as  to  the 
period  of  search,  all  pertinent  facts 
will  be  referred  to  the  Department  of 
Justice  for  consideration  and  approval. 

(iv)  Certificates  of  title  or  title  insur¬ 
ance  policies  shall  not  limit  the  liabili¬ 
ty  of  the  title  company  to  a  sum  less 
than  50  percent  of  the  reasonable 
value  of  the  property.  If  property  is 
acquired  by  donation  or  exchange,  the 
value  will  be  determined  by  the  Corps 
of  Engineers.  However,  as  to  acquisi¬ 
tions  valued  at  more  than  $50,000,  the 
liability  of  the  title  company  may  be 
limited  to  50  percent  of  the  first 
$50,000  and  25  percent  of  that  portion 
of  the  value  in  excess  of  that  amount. 
This  limitation  on  the  general  rule  has 
been  approved  by  the  -Department  of 
Justice.  The  appropriate  ENG  Forms 
for  specifications  for  supplying  title 
evidence  may  be  amended,  if  that  lim¬ 
ited  liability  can  be  obtained.  A  certifi¬ 
cate  of  title  or  title  insurance  policy  by 


FEDERAL  REGISTER,  VOL  44,  NO.  10— MONDAY,  JANUARY  15,  1979 


3190 


RULES  AND  REGULATIONS 


one  title  company  for  a  single  acquisi¬ 
tion  valued  at  more  than  25  percent  of 
the  admitted  assets  (after  deducting 
existing  liabilities  secured  or  unse¬ 
cured  and  excluding  any  trust  or 
escrow  funds)  of  the  issuing  company 
is  not  acceptable. 

(v)  Generally,  it  is  not  necessary  to 
obtain  a  final  certificate  of  title  when 
land  is  acquired  by  condemnation  pro¬ 
ceedings.  However,  it  may  be  neces¬ 
sary  that  an  intermediate  certificate 
of  title  be  obtained  setting  forth  the 
limitation  of  liability  of  the  title  com¬ 
pany.  Division  and  District  Engineers 
will  be  governed »by  the  requirements 
of  the  local  United  States  Attorney  as 
to  the  necessity  of  obtaining  an  inter¬ 
mediate  or  final  certificate  of  title. 

(vi)  Certificates  of  title,  whether  pre¬ 
liminary,  intermediate,  or  final,  will  be 
procured  in  sufficient  numbers  to  sat¬ 
isfy  the  needs  of  the  District  involved. 
Normally  an  original  and  two  signed 
copies  of  each  certificate  of  title  will 
suffice. 

(vii)  The  specifications  may  be  sup¬ 
plemented  to  require  the  title  compa¬ 
ny  to  have  a  local  representative  sta¬ 
tioned  convenient  to  the  project 
office,  when,  because  of  the  nature  of 
the  project  (anticipated  complexities 
of  title;  high  purchase  prices,  or  other 
reasons),  it  is  considered  advisable 
that  a  local  representative  be  available 
to  perform  preclosing  interim  title 
searches  on  request  of  the  Contracting 
Officer. 

(viii)  The  title  company’s  local  repre¬ 
sentative  must  be  authorized  to  pass 
on  the  sufficiency  of  the  proposed 
deed  to  the  United  States;  to  give  final 
approval  of  curative  material  fur¬ 
nished  to  satisfy  title  objections  set 
forth  in  certificates  of  title;  and  to  tes¬ 
tify  in  court  relative  to  the  status  of 
title,  if  called  upon  to  do  so. 

(2)  Title  guarantee  or  title  insurance 
policies  are  acceptable  title  evidence. 

(i)  Interim  binders  on  owner’s  title 
guarantee  or  title  insurance  policies 
supplemented  by  an  owner’s  title  guar¬ 
antee  policy  or  title  insurance  policy 
in  the  forms  approved  by  the  Attorney 
General  (ENG  Form  1014),  Interim 
Binder  on  Owner’s  Title  Guarantee 
(Insurance)  Policy,  and  ENG  Form 
1015,  Owner’s  Title  Guarantee  (Insur¬ 
ance)  Policy  will  be  acceptable  as  evi¬ 
dence  of  title  only  in  acquisition  in 
those  States  where  certificates  of  title 
may  not  be  issued.  ENG  Form  3893-R 
is  the  form  of  endorsement  for  use 
with  the  title  insurance  policies  when 
changes  or  corrections  become  neces¬ 
sary.  No  other  substantial  variation  in 
the  form  of  interim  binder  or  the  form 
of  title  guarantee  or  title  insurance 
policy  will  be  acceptable  without  prior 
approval  of  the  Attorney  General. 

(ii)  Companies  contracting  to  issue 
such  interim  binders  or  preliminary 
reports  and  title  guarantee  or  title  in¬ 


surance  policies  must  have  authority 
under  the  laws  of  the  State  of  their  in¬ 
corporation  and  their  charter  to  issue 
the  same.  They  must  also  be  financial¬ 
ly  sound  and  be  willing  and  able  to 
issue  such  binders  and  policies  for  all 
tracts  for  the  amount  of  liability  as  set 
forth  above. 

(iii)  In  contracting  for  title  guaran¬ 
tee  or  title  insurance  policies,  ENG 
Form  1016,  Specifications  for  Furnish¬ 
ing  and  Delivering  Certificate  of  Title 
Owner’s  Title  Guarantee  (Insurance) 
Policies  and  Continuations  Thereof, 
will  be  used. 

(iv)  The  interim  binder  or  prelimi¬ 
nary  report  must  disclose  the  title 
holders  of  record  and  contain  full  in¬ 
formation  on  all  matters  set  forth  in 
the  binder  as  affecting  the  title.  This 
data  must  be  in  sufficient  detail  to 
enable  an  attorney  examining  the 
report  to  determine  the  nature  and 
extent  of  such  matters  and  their  effect 
on  the  validity  of  the  title  of  the  land 
described  therein.  The  contents  of  the 
report  must  meet  the  requirements  of 
ENG  Form  1016. 

(v)  The  provisions  of  paragraphs 
(a)(1)  (iv),  (v),  (vi),  (vii)  and  (viii)  also 
apply  to  title  guarantee  or  title  insur¬ 
ance  policies. 

(3)  Abstracts  of  title  may  be  accept¬ 
able  title  evidence. 

(i)  Abstracts  if  title  complying  with 
the  rules  for  abstracts  in  "Standards 
for  the  Preparation  of  Title  Evidence 
in  Land  Acquisitions  by  the  United 
States”  issued  by  the  Department  of 
Justice,  1970,  are  acceptable  title  evi¬ 
dence  if  prepared  by  abstractors  ac¬ 
ceptable  to  the  Attorney  General. 
These  may  include  abstractors  em¬ 
ployed  by  a  department  or  agency  of 
the  Government.  Corps  of  Engineers 
personnel  generally  will  not  prepare 
abstracts  of  title.  However,  where 
there  is  a  comparatively  small  amount 
of  abstract  work  to  be  performed,  it 
may  be  desirable  to  have  the  abstracts 
prepared  by  qualified  Government 
personnel.  In  such  cases,  the  prior  ap¬ 
proval  of  the  Chief  of  Engineers  will 
be  obtained.  The  request  should  justi¬ 
fy  the  preparation  of  abstracts  by 
Government  personnel. 

(ii)  The  form  and  contents  of  ab¬ 
stracts  of  title  will  meet  the  require¬ 
ments  in  the  “Standards  for  the  Prep¬ 
aration  of  Title  Evidence  in  Land  Ac¬ 
quisitions  by  the  United  States”  (De¬ 
partment  of  Justice,  1970)  and  ENG 
Form  1012,  Specifications  for  Furnish¬ 
ing  and  Delivering  Abstracts  of  Title. 

(iii)  The  period  of  search  of  an  ab¬ 
stract  of  title  to  be  acceptable  to  the 
Attorney  General  will,  wherever  possi¬ 
ble,  begin  with  some  undisputed 
source  of  title  such  as  an  original 
grant  or  patent  from  the  sovereign. 
Where  it  is  impossible  or  impracticable 
to  begin  with  such  grant  or  patent, 
refer  to  “Standards  for  the  Prepara¬ 


tion  of  Title  Evidence  in  Land  Acquisi¬ 
tions  by  the  United  States”  (Depart¬ 
ment  of  Justice,  1970)  and  ENG  Form 
1012  for  guidance. 

(iv)  In  contracting  for  abstracts  of 
title,  ENG  Form  1012  will  be  used. 
ENG  Form  1012  provides  for  an  unlim¬ 
ited  period  of  search.  For  the  purpose 
of  conserving  Government  funds  and 
in  applicable  easement  acquisitions, 
Division  and  District  Engineers  are  au¬ 
thorized  to  modify  ENG  Form  1012  to 
provide  for  the  mimimum  period  of 
search  allowable  under  the  regulations 
of  the  Department  of  Justice,  when 
deemed  to  be  to  the  best  interest  of 
the  Government. 

(4)  Where  the  consideration  to  be 
paid  by  the  Government  is  $1,000  or 
less,  acquisition  in  fee  may  be  based 
upon  a  title  search  by  a  staff  attorney 
when  it  is  deemed  to  be  in  the  best  in¬ 
terest  of  the  Government.  The  Pre¬ 
liminary  Certificate  of  Title,  ENG 
Form  909,  shall  be  based  upon  a 
search  of  the  local  land  records  begin¬ 
ning  with  a  deed  or  other  instrument 
transferring  title  recorded  at  least  40 
years  prior  to  the  date  of  the  prelimi¬ 
nary  certificate.  The  Final  Certificate 
of  Title  on  ENG  Form  1013,  shall  be 
executed  by  a  qualified  Corps  of  Engi¬ 
neers’  attorney,  preferably  the  same 
attorney  who  executed  the  prelimi¬ 
nary  certificate,  and  shall  be  based  on 
a  further  search  of  the  local  land  rec¬ 
ords  from  the  date  of  the  preliminary 
certificate  to  and  including  the  date 
and  time  of  recordation  of  the  deed  to 
the  United  States  or  to  the  date  title 
passes  in  a  condemnation  proceeding. 
The  attorney  preparing  such  prelimi¬ 
nary  or  final  certificate  of  title  shall 
also  prepare  an  Abstract  of  Title  evi¬ 
dencing  the  results  of  his  search  of 
the  records.  The  Certificate  of  Title 
will  set  forth  in  detail  all  liens,  encum¬ 
brances,  outstanding  interests  and 
other  estates  adversely  affecting  the 
title. 

(b)  Easements.  The  standards  and 
requirements  as  to  title  evidence  for 
fee  acquisition,  set  forth  above,  will  be 
observed  in  the  acquisition  of  all  ease¬ 
ments,  except  as  follows: 

(1)  Preliminary  certificates  of  title 
of  approved  title  companies  for  ease¬ 
ment  acquisitions  will  be  in  the  same 
form  approved  by  the  Attorney  Gener¬ 
al  for  fee  acquisitions  and  issued  by 
the  Chief  of  Engineers  as  ENG  Form 
903.  Final  certificates  of  title  in  ease¬ 
ment  acquisitions,  however,  must  show 
title  to  the  easement  vested  in  the 
United  States  in  the  same  land  de¬ 
scribed  in  the  certificate  and  the  deed 
to  the  United  States.  A  form  of  final 
certificate  of  title  for  easements  ap¬ 
proved  by  the  Attorney  General  and 
issued  by  the  Chief  of  Engineers  as 
ENG  Form  1017,  Final  Certificate  of 
Title  for  Easements,  will  be  used  in 
easement  acquisitions. 
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(2)  In  contracting  for  certificates  of 
title  to  easements,  ENG  Form  1016, 
Specifications  for  Furnishing  and  De¬ 
livering  Certificates  of  Title,  Owner’s 
Title  Guarantee  (Insurance)  Policies 
and  Continuations  Thereof,  may  be 
used  provided  the  following  paragraph 
Is  substituted  in  the  detailed  specifica¬ 
tions:  “Each  certificate  of  title  shall  be 
executed  in  triplicate  on  legal  size 
paper.  Preliminary  certificates  of  title 
shall  be  in  the  form  attached  hereto, 
ENG  Form  903,  and  final  certificates 
of  title  for  easements,  showing  title 
vested  in  the  United  States,  shall  be  in 
the  form  attached  hereto,  ENG  Form 
1017.” 

(3)  In  jurisdictions  where  it  is  not 
possible  to  obtain  certificates  of  title 
commercially,  title  guarantee  (insur¬ 
ance)  policies  may  be  obtained.  In 
such  cases,  appropriate  adjustment  in 
forms  and  specifications  will  be  made, 
comparable  to  those  prescribed  for 
certificates  of  title  to  easements  above. 

(4)  For  easements  costing  more  than 
$100  but  not  in  excess  of  $5,000,  the 
requirements  of  the  Attorney  General 
have  been  waived.  In  such  cases,  it  is 
acceptable  to  use  certificates  of  title 
prepared  and  executed  by  a  qualified 
Corps  of  Engineers’  attorney.  The  Pre¬ 
liminary  Certificate  of  Title,  ENG 
Form  909,  shall  be  based  upon  a 
search  of  the  local  land  records  begin¬ 
ning  with  a  deed  or  other  instrument 
transferring  title  recorded  at  least  25 
years  prior  to  the  date  of  the  prelimi¬ 
nary  certificate.  The  Final  Certificate 
of  Title  on  ENG  Form  1013,  shall  be 
executed  by  a  qualified  Corps  of  Engi¬ 
neers’  attorney,  preferably  the  same 
attorney  who  executed  the  prelimi¬ 
nary  certificate,  and  shall  be  based  on 
a  further  search  of  the  local  land  rec¬ 
ords  from  the  date  of  the  preliminary 
certificate  to  and  including  the  date 
and  time  of  recordation  of  the  deed  to 
the  United  States  or  to  the  date  title 
passes  in  a  condemnation  proceeding. 
The  attorney  preparing  such  prelimi¬ 
nary  or  final  certificate  of  title  shall 
also  prepare  an  Abstract  of  Title  evi¬ 
dencing  the  results  of  his  search  of 
the  records.  The  Certificate  of  Title 
will  set  forth  in  detail  all  liens,  encum¬ 
brances,  outstanding  interests  and 
other  estates  adversely  effecting  the 
title. 

(5)  As  to  easements  which  cost  $100 
or  less,  acquisition  shall  be  in  accord¬ 
ance  with  the  provisions  of  Paragraph 
(5)  on  page  5  of  "Standards  for  the 
Preparation  of  Title  Evidence  in  Land 
Acquisitions  by  the  United  States” 
(Department  of  Justice,  1970)  which 
permit  such  acquisition  to  be  based  on 
a  last  owner  search.  Any  search  au¬ 
thorized  by  these  provisions  may  be 
conducted  by  a  qualified  attorney  em¬ 
ployed  by  the  Corps  of  Engineers. 


§  644.63  Contracting  for  Title  Evidence. 

(a)  Survey  of  Area  and  Source  of 
Title  Evidence.  Contemporaneously 
with  the  preparation  of  the  real  estate 
design  memorandum,  or  real  estate 
planning  report,  the  Division  or  Dis¬ 
trict  Engineer  is  requested  to: 

(1)  Give  careful  consideration  to  the 
problems  involved  to  determine  the 
most  acceptable  type  of  title  evidence, 
its  source,  availability  of  title  plants, 
costs,  and  time  of  procurement,  so 
that  the  most  advantageous  bid(s) 
may  be  received  and  accepted  and  the 
acquisition  schedule  maintained.  In 
considering  costs  of  abstracts  of  title 
versus  certificates  of  title  or  title  in¬ 
surance,  the  workhours  involved  in 
the  examination  of  abstracts  of  title 
by  both  Corps  and  Department  of  Jus¬ 
tice  personnel  should  be  considered. 

(2)  Determine  the  total  number  of 
tracks  in  the  project  area.  In  major 
projects,  it  may  be  desirable  to  invite 
bids  for  title  evidence  for  each  county 
or  other  specified  areas,  in  addition  to 
the  entire  project,  in  order  to  main¬ 
tain  the  acquisitionschedule. 

(3)  Determine  the  names  and  ad¬ 
dresses  of  title  companies  and  abstrac¬ 
tors  available  to  furnish  title  evidence 
and  whether  such  companies  or  ab¬ 
stractors  have  been  approved  by  the 
Attorney  General  as  acceptable  com¬ 
panies  or  abstractors.  Current  infor¬ 
mation  on  approved  title  companies 
and  abstractors  may  be  obtained  direct 
from  the  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
WASH  DC  20530. 

(b)  Selection  Procedure.  (1)  Normal¬ 
ly  selection  of  persons  or  firms  to  per¬ 
form  title  evidence  services  will  be 
based  upon  formal  advertising  in  ac¬ 
cordance  with  the  Armed  Services  Pro¬ 
curement  Regulation  (ASPR)  (Chap¬ 
ter  I  of  this  title). 

(2)  In  those  States  where  the  fur¬ 
nishing  of  title  evidence  is  held  to  con¬ 
stitute  the  practice  of  law  and  the 
State  canons  of  legal  ethics  prohibit 
attorneys  from  engaging  in  competi¬ 
tive  bidding  for  such  services,  con¬ 
tracts  for  title  evidence  services  must 
necessarily  be  negotiated.  In  such 
cases,  negotiations  shall  be  conducted 
with  attorneys  or  law  firms  duly  au¬ 
thorized  to  practice  law  in  the  jurisdic¬ 
tion  within  which  the  real  property  is 
located.  Division  and  District  Engi¬ 
neers  shall  notify  HQDA  (DAEN- 
REA-P)  WASH  DC  20314  before  nego¬ 
tiating  for  title  evidence,  and  submit 
the  list  of  attorneys  with  whom  nego¬ 
tiations  may  be  conducted.  Selections 
shall  be  in  accordance  with  the  proce¬ 
dures  set  forth  below: 

(i)  A  contract  for  title  services  shall 
be  based  upon,  but  not  limited  to,  con¬ 
sideration  of  the  following  profession¬ 
al  qualifications  necessary  for  the  sat¬ 
isfactory  performance  of  the  services 
required: 
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(A)  Professionally  trained  for  type 
of  work; 

(B)  Specialized  experience  in  the 
type  of  work  required; 

'  (C)  Capacity  to  accomplish  the  work 
in  the  required  time; 

(D)  Past  experience,  if  any,  with  re¬ 
spect  to  performance  on  Corps  of  En¬ 
gineers  contracts; 

(E)  Location  in  the  general  geo¬ 
graphical  area  of  the  project  to  which 
the  services  relate:  Provided,  That 
there  is  an  Appropriate  number  of 
qualified  attorneys  or  law  firms  there¬ 
in  for  consideration;  and 

(F)  Volume  of  work  previously 
awarded,  with  the  objective  of  effect¬ 
ing  an  equitable  distribution  of  title 
evidence  contracts  among  qualified  at¬ 
torneys  and  law  firms. 

(ii)  A  preselection  list  of  qualified  at¬ 
torneys  and  law  firms  shall  be  pre¬ 
pared  by  a  preselection  board  from 
data  submitted  by  interested  attorneys 
and  law  firms  and  from  other  perti¬ 
nent  information  which  may  be  availa¬ 
ble.  The  list  shall  be  approved  by  the 
District  Engineer  or  his  designee. 

(iii)  A  selection  board  shall  review 
the  qualifications  of  each  of  the  attor¬ 
neys  or  law  firms  on  the  preselection 
list,  in  accordance  with  the  procedure 
established  in  paragraph  (b)(2)(i)  of 
this  section  and  shall  recommend  to 
the  District  Engineer,  in  order  of  pref¬ 
erence,  a  minimum  of  three  for  ap¬ 
proval  for  contract  negotiations. 

(iv)  Upon  approval  of  the  selections 
by  the  District  Engineer  and  such  ap¬ 
proval  as  may  be  required  by  para¬ 
graph  (b)(2)(vi)  of  this  section,  negoti¬ 
ations  shall  be  initiated  with  the  first 
selected  attorney  or  law  firm.  If  the 
negotiations  result  in  a  price  which  ex¬ 
ceeds  the  Government  estimate,  re¬ 
vised  to  correct  errors  of  fact  or  judg¬ 
ment,  if  any,  by  more  than  ten  per¬ 
cent,  the  Contracting  Officer  shall  ter¬ 
minate  the  negotiations  and  request  a 
proposal  from  the  attorney  or  law 
firm  next  in  order  of  preference. 

(v)  Preparation  of  preselection  lists 
and  selections  for  contracts  estimated 
to  cost  more  than  $10,000,  shall  be  ac¬ 
complished  by  formally  constituted 
boards  consisting  of  at  least  three 
members,  one  of  whom  shall  be  the 
District  Counsel  or  an  attorney  on  his 
staff,  and  one  of  whom  shall  be  the 
Chief,  Real  Estate  Division,  or  a 
member  of  his  staff. 

(vi)  Special  approval  shall  be  re¬ 
quired  for  certain  selections  as  indicat¬ 
ed  below: 

(A)  When  the  estimated  cost  of  a 
contract  to  be  negotiated  exceeds 
$100,000,  the  selection  shall  require 
the  approval  of  the  Division  Engineer. 

(B)  When  an  attorney  or  law  firm,  to 
which  the  District  has  awarded  con¬ 
tracts  totalling  over  $100,000  during 
the  current  fiscal  year,  has  been  se¬ 
lected  by  the  District  for  additional 
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negotiations,  the  selection  shall  re¬ 
quire  the  approval  of  the  Division  En¬ 
gineer. 

(C)  When  the  estimated  cost  of  a 
contract  to  be  negotiated  exceeds  * 
$200,000,  the  selection  shall  require 
the  approval  of  the  Director  of  Real 
Estate,  OCE,  or  his  designee,  with  the 
concurrence  of  the  Chief  Counsel  or 
his  designee. 

(c)  Forms  to  be  Used.  When  purchas¬ 
ing  title  evidence.  Standard  Form  33, 
Solicitation,  Offer,  and  Award,  which 
form  embraces  an  invitation,  bid,  and 
acceptance,  should  be  used  with  copies 
of  ENG  Form  1012  or  ENG  Form  1016, 
depending  upon  the  type  of  title  evi¬ 
dence  to  be  obtained.  Standard  Form 
33  will  state  that  time  is  of  the  es¬ 
sence;  that  ability  to  comply  with  de¬ 
livery  requirements  is  mandatory;  that 
the  specifications  attached  thereto 
constitute  a  part  of  the  proposed  con¬ 
tract;  the  quantity  and  description  of 
the  supplies  by  item  to  be  furnished; 
the  time,  place,  and  method  of  deliv¬ 
ery;  and  the  primary  period  of  con¬ 
tract  and  extensions.  Bids  must  be 
submitted  in  the  form  required  by  the 
invitations  for  the  bids,  so  that  the 
successful  bid  can  be  accepted  on 
Standard  Form  33  and  a  formal  con¬ 
tract  consummated  thereby.  The  con¬ 
tract  must  incorporate  all  the  cov¬ 
enants,  terms,  and  conditions  which 
are  contemplated. 

(d)  Base  Price  vs.  Per- Item  Basis. 
The  invitation  will  call  for  the  fur¬ 
nishing  of  an  approximate  number  of 
certificates  of  title,  abstracts  of  title, 
or  preliminary  binders  and  title  guar¬ 
antee  (insurance)  policies,  as  the  case 
may  be.  at  a  stated  price  per  certifi¬ 
cate  of  title,  abstract,  or  preliminary 
finder  and  title  guarantee  (insurance) 
policy.  If  this  basis  of  payment  is  not 
possible,  payment  for  abstracts  may  be 
made  on  a  per-item  or  per-page  basis 
and  certificates  of  title  and  interim 
binders  and  title  guarantee  (insur¬ 
ance)  policies  may  be  paid  for  in  ac¬ 
cordance  with  an  established  rate 
schedule  based  on  the  cost  of  the 
property.  Where  necessary,  alterations 
in  the  payment  paragraphs  of  the 
specifications  may  be  made  in  order  to 
comply  with  local  practices.  State  stat¬ 
utes,  or  other  special  requirements. 

(e)  Specifications.  The  specifications 
for  title  service  will  follow  ENG  Form 
1012  for  abstracts,  ENG  Form  1016  for 
certificates  of  title  and  ENG  Form 
1014  for  interim  binders  on  owner's 
title  guarantee  (insurance)  policies. 
Additional  provisions  may  be  added  as 
circumstances  require,  but  basic  re¬ 
quirements  will  not  be  changed. 

(f)  Several  Contracts  for  Title  Evi¬ 
dence.  To  meet  the  acquisition  sched¬ 
ule,  it  may  be  necessary  to  enter  into 
several  contracts  for  title  evidence  to 
lands  within  a  designated  project  area. 
In  such  cases,  the  portions  of  the  pro¬ 


jects  to  be  covered  by  each  contract 
will  be  defined  according  to  estab¬ 
lished  political  subdivisions,  such  as 
districts,  townships,  counties,  or  any 
specified  part  thereof. 

.§  644.64  Award  of  Contracts. 

(a)  Contract  Awards.  Contract 
awards  will  be  made  only  by  duly 
qualified  contracting  officers  in  ac¬ 
cordance  with  applicable  procurement 
regulations. 

(b)  Review  of  Title  Evidence  Con¬ 
tracts.  The  Contracting  Officer,  if  an 
employee  of  the  Real  Estate  Division, 
or  otherwise  the  Real  Estate  repre¬ 
sentative  designated  by  the  Division  or 
District  Engineer,  will  review  contracts 
for  title  evidence.  If  this  review  is 
made  by  a  Real  Estate  employee  other 
than  a  Contracting  Officer,  he  will 
advise  the  Contracting  Officer  relative 
thereto.  The  Contracting  Officer  or 
the  Real  Estate  representative  will  as¬ 
certain  that  the  Department  of  Justice 
has  approved  the  bidder,  and  the  con¬ 
tract  will  not  be  awarded  to  any  bidder 
not  so  approved.  The  Contracting  Of¬ 
ficer  or  the  Real  Estate  representative 
who  is  to  advise  him,  will  familiarize 
himself  with  “Standards  for  the  Prep¬ 
aration  of  Title  Evidence  in  Land  Ac¬ 
quisitions  by  the  United  States,” 
issued  by  the  Department  of  Justice, 
1970. 

.(c)  Distribution.  Upon  acceptance, 
copies  of  title  evidence  contracts  will 
be  distributed  in  the  same  manner  as 
other  contracts. 

§  644.65  Ordering  Title  Evidence. 

(a)  Placing  Orders.  Where  the  con¬ 
tract  does  not  specify  the  order  in 
which  title  evidence  for  particular 
tracts  will  be  furnished,  orders  will  be 
submitted  to  the  abstractor  or  title 
company  on  ENG  Form  1011,  Order 
for  Title  Evidence.  An  accurate  legal 
description  of  the  tract  of  land  in-, 
volved  will  be  attached  to  the  order  or 
will  be  typed  thereon. 

(b)  Orders  Based  on  Contiguous 
Areas.  If  the  contract  does  not  contain 
a  list  of  tracts  for  which  title  evidence 
is  to  be  furnished,  orders  will  be  based 
on  contiguous  areas  of  land  in  identi¬ 
cal  ownership  and  will  be  deemed  to 
be  contiguous  even  though  crossed  by 
roads,  railroads,  rights-of-way.  or 
streams.  In  such  event  the  variation  in 
quantity  shall  not  exceed  plus  or 
minus  ten  percent  as  prescribed  by 
ASPR.  If  there  has  been  a  severance 
of  surface  and  subsurface  estates,  de¬ 
termination  of  what  constitutes  a  tract 
will  be  based  on  ownership  of  the  sur¬ 
face.  However,  in  unusual  cases  where 
such  a  contiguous  area  is  composed  of 
several  parcels  derived  through  sepa¬ 
rate  chains  of  title  and  requiring  sepa¬ 
rate  searches  of  each  chain  of  title 
down  to  a  comparatively  recent  date 
or  where  such  contiguous  area  lies  in 


more  than  one  section,  the  Contract¬ 
ing  Officer  may  contract  to  pay  a  spec¬ 
ified  reasonable  additional  charge  for 
each  such  additional  chain  or  section 
if  such  additional  charge  is  customary 
in  the  locality  where  the  land  lies.  1 

(c)  Type  of  Title  Evidence.  The  order 
will  set  forth  the  type  of  evidence  toi 
be  furnished.  When  abstracts  are  con¬ 
tracted  for.  the  following  rules  will  be 
observed: 

(1)  If  an  abstract  of  title  in  satisfac¬ 
tory  form  cannot  be  procured  from 
the  landowner,  a  new  abstract  will  be 
ordered. 

'  (2)  If  an  abstract  in  satisfactory 
form  is  procured  from  a  landowner, 
the  abstract  will  be  transmitted  to  the 
abstractor  with  an  order  for  a  continu¬ 
ation  of  the  old  abstract. 

§  644.66  Payment  for  Title  Services. 

(a)  Approval.  The  Contracting  Offi¬ 
cer  will  approve  payment  for  all  title 
evidence  obtained  in  connection  with 
the  acquisition  of  land  from  funds 
available  to  the  Division  or  District 
Engineer  for  that  purpose,  whether 
the  land  is  acquired  by  purchase  or 
condemnation. 

(b)  Review.  When  abstracts  are  fur¬ 
nished  on  a  per-item  or  per-page  basis, 
the  contents  must  be  carefully  re¬ 
viewed  by  a  qualified  representative  of 
the  Division  or  District  Engineer,  to 
insure  that  bills  are  not  excessive  and 
that  abstracts  do  not  include  superflu¬ 
ous  material.  Where  erroneous  or  su¬ 
perfluous  material  is  included  in  ab¬ 
stract,  the  bills  involved  will  be  cor¬ 
rected  so  that  payment  for  such  mate¬ 
rial  is  not  made.  All  title  evidence  will 
be  examined  to  determine  that  there 
has  been  full  compliance  with  the 
specifications. 

(c)  Payment  for  Title  Evidence.  Pay¬ 
ments  for  title  evidence  will  be  made 
by  the  Contracting  Officer  from  avail¬ 
able  funds  for  the  project  to  which  the 
title  evidence  pertains,  upon  receipt  of 
certified  and  approved  vouchers. 

(d)  Preparation  of  Invoices  for  Title 
Services.  The  abstractor  or  title  com¬ 
pany  will  submit  a  certified  invoice  for 
services  rendered,  to  the  office  to 
which  the  title  evidence  was  delivered 
for  review.  The  invoice  must  specify 
the  particular  type  of  title  evidence 
furnished,  the  tract  number,  name  of 
owner,  name  of  project,  and  contract 
number.  Invoices  found  to  be  correct 
will  be  certified  as  to  receipt  of  the 
services  by  the  receiving  office  and 
will  be  transmitted  to  the  Division  or 
District  Engineer  for  further  action 
and  payment. 

§  644.67  Approval  of  Title  by  the  Attorney 
General. 

(a)  General.  Section  355  of  the  Re¬ 
vised  Statutes  of  the  United  States,  as 
amended  (40  U.S.C.  255),  formerly  re¬ 
quired  the  written  opinion  of  the  At- 
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torney  General  in  favor  of  the  validity 
of  the  title  to  lands  as  a  prerequisite 
to  the  expenditure  of  public  funds 
thereon. 

(b)  Delegation.  Pursuant  to  the  pro¬ 
visions  of  Pub.  L.  91-393,  approved 
September  1,  1970,  authority  to  ap¬ 
prove  title  to  lands  being  acquired  for 
the  use  of  the  Department  of  the 
Army,  or  of  any  other  department  or 
agency  for  which  the  Department  of 
the  Army  is  authorized  to  acquire 
land,  has  been  delegated  to  the  De¬ 
partment  of  the  Army,  subject  to  the 
supervision  and  review  of  the  Attorney 
Genral.  Generally,  military  authoriza¬ 
tion  and/or  appropriation  legislation 
expressly  authorizes  construction  on 
the  land  prior  to  approval  of  title. 

(c)  Redelegation.  The  authority  dele¬ 
gated  to  the  Department  of  the  Army 
pursuant  to  Pub.  L.  91-393  has  been 
redelegated  to  Division  and  District 
Engineers  with  real  estate  responsibili¬ 
ty. 

(d)  Issuance  of  Title  Opinions.  Divi¬ 
sion  and  District  Engineers  are  au¬ 
thorized  to  designate  staff  attorneys 
to  give  written  approval  of  the  suffi¬ 
ciency  of  title  to  land  for  the  purposes 
for  which  the  property  is  being  ac¬ 
quired.  Such  attorneys  shall  issue  pre¬ 
liminary  and/or  final  opinions  of  title. 

(1)  Attorneys  designated  for  such 
purposes  will  have  as  a  minimum  five 
years  legal  experience,  from  the  date 
of  admission  to  a  State  bar,  including 
three  years  experience  in  the  law  of 
real  property.  Real  estate  attorneys  on 
the  staffs  of  Division  and  District  En¬ 
gineers,  who  possess  these  qualifica¬ 
tions,  will  be  designated  by  the.Divi- 
sion  and  District  Engineers,  in  writing, 
to  pass  on  the  sufficiency  of  title  to 
lands  pursuant  to  the  said  delegation. 
The  names  of  such  attorneys  shall  be 
furnished  to  HQDA  (DAEN-REA-P) 
WASH  DC  20314  as  soon  as  possible. 

(2)  A  final  opinion  of  title  shall  be 
issued  in  all  acquisitions,  except  for 
casement  acquisitions  not  in  excess  of 
411,000  which  are  governed  .  by 
J  u44. 69(b). 

Cl)  Division  and  District  Engineers 
are  authorized  to  waive  the  issuance  of 
written  preliminary  opinions  of  title 
where  the  closing  of  the  case  is  based 
upon  a  certificate  of  title  or  title  insur¬ 
ance  issued  by  an  acceptable  and  ap¬ 
proved  title  company,  in  either  fee  or 
easement  acquisitions. 

(4)  A  preliminary  and  a  final  opinion 
of  title  shall  be  issued  in  all  fee  and 
easement  acquisitions  involving  ab¬ 
stracts  of  title,  except  for  easement  ac¬ 
quisitions  not  in  excess  of  $1,000 
which  are  governed  by  §  644.69(b). 

(5)  Any  final  title  opinion  issued 
pursuant  to  the  delegated  authority 
shall  substantially  follow  the  format 
of  the  Attorney’s  Pinal  Title  Opinion 
(Figure  5-3  of  EP  405-1-2). 
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(e)  Opinion  of  Attorney  General. 
Whenever  the  District  or  Division  En¬ 
gineer  determines  that  a  title  defect  is 
of  such  character  that  a  possibility 
exists  that  it  may  be  waived,  the  case 
shall  be  submitted  to  HQDA  (DAEN- 
REA-P)  WASH  DC  20314  for  review 
and  transmittal  to  the  Attorney  Gen¬ 
eral  for  a  title  opinion.  The  letter  of 
submittal  shall  contain  or  be  accompa¬ 
nied  by  the  information  and  data  re¬ 
quired  by  §  644.72(b). 

(f )  Rejection  Opinion.  If  it  is  obvious 
that  no  possibility  of  waiver  of  a  title 
defect  exists,  a  title  opinion  shall  be 
issued  according  to  the  procedure  set 
forth  in  §  644.67(d).  Copies  of  such 
opinion  shall  be  submitted  with  the 
condemnation  assembly. 

§  644.68  Title  Clearance — Certificate  of 
Title  and  Title  Insurance. 

(a)  Curative  Action.  Upon  receipt  of 
an  acceptable  certificate  of  title,  ENG 
Form  903  or  an  interim  binder  on  an 
owner’s  title  guarantee  or  insurance 
policy,  ENG  Form  1014,  the  title  evi¬ 
dence  will  be  reviewed  by  a  qualified 
real  estate  attorney  of  the  Corps  of 
Engineers.  Where  the  title  evidence  in¬ 
dicates  that  the  acquisition  of  the  land 
or  interest  therein  by  purchase  is  fea¬ 
sible,  and  a  satisfactory  ENG  Form  42, 
Offer  to  Sell  Real  Property,  or  ENG 
Form  2970,  Offer  to  Sell  Easement,  is 
received  from  the  landowner  and  ac¬ 
cepted  by  the  Government,  curative 
action  will  be  conducted  and  curative 
material  will  be  processed  as  follows: 

(1)  With  regard  to  the  title  objec¬ 
tions  set  forth  in  Schedule  “B”  of  cer¬ 
tificates  of  title  or  interim  binders,  it 
will  be  necessary  to  take  such  curative 
action  as  will  insure  the  issuance  of  a 
final  certificate  of  title  or  title  guaran¬ 
tee  or  insurance  policy  showing  title 
vested  in  the  United  States  of  Amer¬ 
ica,  subject  only  to  those  objections,  if 
any,  which  have  been  administratively 
waived. 

(2)  As  set  forth  in  the  title  contract, 
the  title  company  will  authorize  its 
local  representative  to  give  final  ap¬ 
proval  of  curative  material  furnished 
to  satisfy  such  objections  and  insure 
their  elimination  from  the  final  certif¬ 
icate  of  title  or  title  guarantee  or  in¬ 
surance  policy.  As  such  curative  mate¬ 
rial  is  approved,  the  local  representa¬ 
tive  of  the  title  company  will: 

(i)  Initial,  or  otherwise  indicate,  on 
the  margin  of  the  preliminary  certifi¬ 
cate  or  interim  binder,  the  fact  that 
the  objection  has  been  eliminated 
through  the  procurement  of  satisfac¬ 
tory  curative  material. 

(ii)  Determine  whether  or  not  he 
wishes  the  curative  instrument  record¬ 
ed  and  if  the  instrument  is  to  be  re¬ 
corded,  so  indicate  on  the  margin  of 
the  ^certificate  or  interim  binder.  By 
the  express  terms  of  the  offer  to  sell, 
the  vendor  is  responsible  for  payment 
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of  recording  fees  on  such  curative  ma¬ 
terial. 

(iii)  Where  curative  material  is  not 
recorded,  the  title  company  will  be 
permitted  to  retain  such  material  if 
they  wish  it  for  their  files;  otherwise, 
it  will  be  placed  with  the  title  assem¬ 
bly.  If  the  original  curative  instru¬ 
ments  are  retained  by  the  title  compa¬ 
ny,  true  copies  will  be  transmitted 
with  the  Final  Title  Assembly  to 
HQDA  (DAEN-REA-P)  WASH  DC 
20314. 

(b)  Intermediate  Certificates  or  In¬ 
terim  Binders.  In  the  following  types 
of  cases,  it  may  be  necessary,  after  ex¬ 
amination  of  the  preliminary  certifi¬ 
cates  of  title  or  interim  binder,  to 
obtain  intermediate  certificates  of  title 
or  interim  binders  in  order  to  perfect 
title  prior  to  closing  the  transaction: 

(1)  When  the  signer  of  the  offer  is 
not  the  record  title  holder  but  is  the 
holder  of  a  contract  for  purchase,  re¬ 
corded  or  unrecorded,  the  preliminary 
certificate  of  title  or  interim  binder 
will  show  title  in  the  record  title 

"holder.  In  such  cases,  the  certificate  or 
binder  will  make  appropriate  refer¬ 
ence  to  the  contract.  It  will  recite  the 
action  necessary  to  complete  the'  con¬ 
tract  and  effect  transfer  of  title  from 
the  record  holder  to  the  contract  pur¬ 
chaser.  When  the  deed  to  the  contract 
purchaser  is  recorded,  an  intermediate 
certificate  of  title  or  interim  binder,  in 
proper  form,  will  be  obtained. 

(2)  In  those  cases  in  which  record 
title  is  vested  in  a  deceased  person,  the 
preliminary  certificate  of  title  or  inter¬ 
im  binder  may  be  issued  in  the  name 
of  the  deceased  record  owner,  followed 
by  the  word  “deceased,”  and  will  be  ac¬ 
companied  by  a  letter  from  the  title 
company  stating  whether  a  judicial 
proceeding  will  be  required,  or  wheth¬ 
er  affidavits  of  heirship,  or  other 
forms  of  proof,  will  suffice  to  permit 
the  issuance  of  intermediate  certifi¬ 
cate  or  binder  showing  title  vested  in 
the  heirs  of  the  deceased. 

(i)  Where  a  judicial  proceeding  is  re¬ 
quired,  action  will  immediately  be 
taken  by  the  owners  to  perfect  title  by 
such  proceeding,  and,  upon  comple¬ 
tion,  an  intermediate  certificate  of 
title  or  interim  binder  should  be  ob¬ 
tained.  If  such  action  cannot  be  com¬ 
pleted  within  60  days,  action  -will  be 
taken  to  acquire  the  tract  by  condem¬ 
nation,  §  644.72(a). 

(ii)  Where  a  judicial  proceeding  is 
not  required,  it  will  be  necessary  to 
effect  the  necessary  curative  action 
and  obtain  an  intermediate  certificate 
or  interim  binder  showing  title  in  the 
heirs  of  the  deceased  record  owners. 

(3)  In  those  cases  in  which  convey¬ 
ance  to  the  United  States  is  to  be 
made  by  a  fiduciary,  a  corporation,  a 
political  subdivision,  or  an  unincorpor¬ 
ated  association,  the  certificate  of  title 
or  interim  binder  will  state  whether 
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the  proposed  grantor  has  legal  author¬ 
ity  to  convey  valid  title  to  the  United 
States,  and,  if  so,  will  cite  the  source 
of  the  authority.  If  the  preliminary 
certificate  of  title  or  interim  binder 
does  not  so  indicate,  it  will  be  returned 
to  the  title  company  for  correction  or 
for  issuance  of  an  intermediate  certifi¬ 
cate  of  title  or  interim  binder. 

(4)  Where  the  certificate  of  title  or 
interim  binder  contains  any  objection, 
or  reference,  to  liens  of  taxes,  assess¬ 
ments,  bonds,  or  other  indebtedness  of 
a  road  improvement,  school,  drainage, 
or  other  type  of  special  improvement 
district,  the  specifications  provide  that 
the  certificate  or  interim  binder  will 
also  contain  reference  to  the  statute 
or  statutes,  under  which  the  district 
was  created,  its  bonds  issued,  and  its 
taxes  levied?  the  amount  of  taxes  and 
assessments  levied  and  bonds  issued; 
and  other  additional  pertinent  infor¬ 
mation.  If  the  preliminary  certificate 
or  interim  binder  does  not  contain  suf¬ 
ficient  information  to  enable  an  exam¬ 
ining  attorney  to  determine  the  nature 
and  extent  of  the  lien,  if  any,  on  the 
land,  of  such  taxes,  assessments  and 
bonds,  it  will  be  returned  to  the  title 
company  for  correction  or  for  issuance 
of  an  intermediate  certificate  of  title 
or  interim  binder.  If  the  preliminary 
certificate  or  interim  binder  does  not 
clearly  indicate  that  the  bonds  or 
taxes  of  such  district  become  a  lien  an¬ 
nually  at  the  same  time  as  the  lien  of 
ad  valorem  taxes  attaches  to  land  in 
the  State  and  that  the  lien  is  of  the 
same  nature  as  the  lien  of  ad  valorem 
taxes,  the  information  specified  above 
must  be  obtained  and  a  determination 
must  be  made  as  to  the  nature  and 
extent  of  the  liens  of  such  bonds  and 
taxes. 

(5)  Where  the  certificate  of  title  or 
interim  binder  discloses  a  covenant  or 
condition  restricting  the  use  of  the 
land,  the  certificate  or  interim  binder 
will  set  forth  the  restriction,  will  quote 
the  provision  imposing  the  restriction 
or  creating  the  right  of  reverter  for  a 
breach  thereof,  and  will  state  whether 
a  release  will  eliminate  the  objection. 
If  such  information  is  not  contained  in 
the  preliminary  certificate  of  title  or 
interim  binder,  it  will  be  returned  to 
the  title  company  for  correction  or  for 
issuance  of  an  intermediate  certificate 
of  title  or  interim  binder.  If  a  release 
will  eliminate  the  objection,  action  will 
be  taken  to  obtain  an  appropriate  re¬ 
lease  from  the  person  or  persons  hold¬ 
ing  the  rigfit  of  reverter.  Should  the 
title  company  hold  that  tlfle  title 
cannot  be  perfected  by  a  release  or  if 
an  acceptable  release  cannot  be  ob¬ 
tained,  action  will  be  taken  to  acquire 
the  tract  by  condemnation. 

(6)  When  the  specifications  require 
the  title  company  to  include  any  of 
the  above  information  in  the  prelimi¬ 
nary  certificate  of  title  or  interim 
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binder  and  it  is  necessary  to  obtain  an 
intermediate  certificate  of  title  or  in¬ 
terim  binder  due  to  the  omission  of 
such  information  from  the  prelimi¬ 
nary  report  by  the  title  company,  the 
intermedi&te  certificate  of  title  or  in¬ 
terim  binder  will  be  furnished  without 
cost  to  the  United  States. 

(c)  Question  of  Law.  Any  difficult  or 
complicated  question  of  law  raised  by 
an  objection  or  exception  in  a  prelimi¬ 
nary  or  intermediate  certificate  of 
title  or  interim  binder  should  be  sub¬ 
mitted  to  HQDA  (DAEN-REA-P) 
WASH  DC  20314  for  review  and  trans¬ 
mittal  to  the  Attorney  General  for  an 
opinion.  The  letter  of  submittal  shall 
contain  a  full  statement  of  the  facts 
and  references  to  the  provisions  of  ap¬ 
plicable  statutes  and  pertinent  deci¬ 
sions  of  state  courts  on  the  question 
involved.  This  action  should  be  taken 
before  closing.  This  action  should  also 
be  taken  on  questions  involving  the 
nature  and  extent  of  the  liens  of 
bonded  indebtedness,  assessments,  or 
taxes  to  meet  the  bonded  indebtedness 
of  special  improvement  districts,  or  re¬ 
lating  to  restrictive  covenants. 

§  644.69  Title  Clearance — Kasements. 

(a)  Easements  Costing  in  Excess  of 
$1,000.  Curative  action  and  clearance 
of  title  to  easements  costing  in  excess 
of  $1,000  will  be  the  same  as  in  fee  ac¬ 
quisitions,  as  outlined  above,  except  as 
follows: 

(1)  Under  an  agreement  with  the  De¬ 
partment  of  Justice,  title  to  easements 
will  be  approved  subject  to  outstand¬ 
ing  encumbrances,  such  as  mortgages, 
deeds  of  trust,  judgments,  and  ven¬ 
dors’  liens,  where  the  tract  is  not  en¬ 
cumbered  in  excess  of  50  percent  of 
the  reasonable  value  of  the  remaining 
property,  and  the  consideration  being 
paid  for  the  easenjent  does  not  repre¬ 
sent  a  sum  in  excess  of  ten  percent  of 
the  value  of  the  remaining  property. 
(As  to  taxes,  see  g  644.70(k)(6).) 

(2)  For  the  purpose  of  making  the 
determinations  necessary  to  apply  the 
formula  set  forth  in  Paragraph  (a)(1) 
of  this  section,  resort  may  be  had  to 
the  tract  appraisal,  provided  it  is  based 
on  a  “before  and  after”  approach,  in 
which  case  the  amount  of  the  “after” 
appraisal  will  be  used  as  the  reason¬ 
able  value  of  the  remaining  property. 
In  the  event  no  such  appraisal  has 
been  made,  a  memorandum  estimate 
by  a  qualified  appraiser  (staff  or  con¬ 
tract)  will  be  obtained.  Determination 
of  the  total  encumbrances  may  be 
made  on  the  basis  of  the  face  of  the 
encumbering  instruments.  However,  if 
it  is  necessary  to  determine  that  the 
total  amount  of  the  outstanding  liens 
as  of  the  date  of  closing  has  been  re¬ 
duced  to  an  amount  less  than  50  per¬ 
cent  of  the  reasonable  value  of  the  re¬ 
maining  property,  such  reduction 
must  be  evidenced  by  signed  state¬ 


ments  from  the  lienees  or  their  au¬ 
thorized  representatives.  The  apprais¬ 
al  or  memorandum  estimate  and  the 
lienee  statements  will  be  placed  in  the 
tract  file. 

(3)  On  the  basis  of  the  determina¬ 
tions  described  in  Paragraph  (a)(2)  of 
this  section,  the  appropriate  informa¬ 
tion  will  be  inserted  on  ENG  Form 
3536,  Statement  Concerning  Outstand¬ 
ing  Encumbrances,  which  will  be 
signed  by  the  closing  agent.  The  origi¬ 
nal  will  appear  as  a  separate  document 
in  the  Final  Title  Assembly  submitted 
to  HQDA  (DAEN-REA-P)  WASH  DC 
20314. 

(b)  Easements  Costing  Not  in  Excess 
of  $1,000.  (1)  Requirements  for  the  re¬ 
lease  or  subordination  to  such  ease¬ 
ments  of  mortgages,  deeds  of  trust, 
judgments,  vendors’  liens,  taxes  which 
are  a  lien,  whether  or  not  presently 
due  and  payable,  and  similar  encum¬ 
brances  will  ordinarily  be  the  same  as 
for  easements  costing  in  excess  of 
$1,000. 

(2)  In  unusual  circumstances,  these 
requirements  need  not  be  applied  if 
the  purchase  price  of  the  easement  is 
insufficient  to  satisfy  the  liens  and  in¬ 
terest.  or  the  amount  of  such  liens  or. 
interest  is  small  in  comparision  with 
the  value  of  the  land  in  which  the 
easement  is  being  acquired,  and  in 
comparison  with  the  cost  of  condem¬ 
nation  proceedings  to  clear  the  title. 
In  such  cases,  the  Division  or  District 
Engineer  (or  the  Chief,  Real  Estate 
Division,  if  delegated  such  authority) 
may  waive  such  title  infirmities  as  he 
determines  will  not  interfere  with  the 
use  of  the  easement  by  the  Govern¬ 
ment  or  jeopardize  the  interests  of  the 
United  States:  Provided: 

(i)  The  easement  deed  contains  a 
general  warranty  covenant  by  the 
grantor  to  satisfy  all  such  unpaid 
taxes  and  other  liens  and  to  warrant 
the  title  against  any  encumbrances  or 
interests  left  outstanding. 

(ii)  The  Division  or  District  Engineer 
(or  the  Chief,  Real  Estate  Division,  if 
delegated  the  authority)  has  deter¬ 
mined  that  such  outstanding  liens,  en¬ 
cumbrances,  or  interest,  if  left  out¬ 
standing,  will  not  interfere  with  the 
Government’s  use  of  the  easement,  or 
will  not  jeopardize  the  interests  of  the 
United  States,  and  in  his  opinion  the 
title  is  sufficient.  A  certificate  to  this 
effect  should  be  attached  to  the  Final 
Title  Assembly. 

(c)  Curative  Action.  (1)  Curative 
action  will  be  initiated  promptly  in  all 
cases  to  eliminate  all  title  defects  or 
encumbrances,  except  those  which 
may  be  administratively  waived,  those 
whjch  may  be  eliminated  by  the  pay¬ 
ment  of  money  and  cleared  at  the  time 
of  closing,  and  those  which  may  be 
waived  as  hereinafter  provided.  Cura¬ 
tive  material  need  not  be  recorded. 
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however,  until  the  closing  of  the  trans¬ 
action. 

(2)  All  encumbrances,  defects,  out¬ 
standing  interests,  and  other  matters 
shown  in  the  preliminary  certificates 
'bf  title  or  interim  binders,  must  be 
Cured  and  eliminated  before  delivery 
bf  the  purchase  check,  except  those  of 
a  nature  which  have  been  waived  as 
not  interfering  with  the  Government’s 
Use  of  the  easement  or  as  not  jeopar¬ 
dizing  the  interest  of  the  United 
States. 

§  644.70  Closing  of  Cases. 

(a)  Closing  and  Settlement  Officers. 
Payment  and  closing  of  cases  will  be 
initiated  immediately  upon  completion 
of  curative  action,  by  qualified  Closing 
Officers  employed  by  the  Corps  of  En¬ 
gineers.  To  be  qualified,  a  Closing  Of¬ 
ficer  must  be  employed  in  the  Real 
Estate  Division  of  a  Division  or  Dis¬ 
trict  Office,  or  in  a  Real  Estate  Proj¬ 
ect  or  Suboffice,  in  an  Attomey-Advi- 
sor  position,  or  in  a  Realty  Officer  po¬ 
sition  if  he  is  a  member  in  good  stand¬ 
ing  of  the  Bar  of  a  State,  Possession, 
or  the  District  of  Columbia,  and^has 
been  instructed  in  Federal  procedure 
and  in  the  requirements  for  closing 
land  acquisition  transactions  by  a  Divi¬ 
sion  or  District  Closing  Officer  and 
has  been  approved  by  the  Division  or 
District  Engineer  to  close  land  acquisi¬ 
tion  transactions  independently.  It  is 
no  longer  necessary  for  Closing  Offi¬ 
cers  to  be  individually  bonded.  Con¬ 
tracting  for  closing  services  will  re¬ 
quire  prior  approval  of  HQDA 
(DAEN-REA-P). 

(b)  Payment  Payment  for  land,  or 
interests  therein,  will  be  made  from 
i  unds  available  to  the  Division  or  Dis¬ 
trict  Engineer. 

(c)  General.  The  details  of  the  clos¬ 
ing  necessarily  differ  according  to  the 
number  of  vendors  and  the  outstand¬ 
ing  interests,  the  number  and  variety 
of  the  encumbrances  and  title  objec¬ 
tions  to  be  met,  and  miscellaneous 
other  details  resulting  from  complica¬ 
tions  in  the  particular  title.  Upon  re¬ 
ceipt  of  the  check  and  title  papers,  the 
Closing  Officer  will  review  the  entire 
file  relating  to  the  acquisition,  fully 
acquaint  himself  with  the  terms  and 
conditions  of  the  sale,  and  with  the 
condition  of  the  title,  and  will  ascer- 
lain  whether  there  are  any  special 
conditions  to  be  performed,  or  require¬ 
ments  to  be  met,  on  the  part  of  the 
landowner  or  the  Government  and 
what  objections  to  the  title  are  to  be 
eliminated  before  valid  title  may  vest 
in  the  United  States. 

(d)  Curative  Data.  The  Closing  Offi¬ 
cer  will  determine  the  character  and 
amount  of  all  outstanding  interests  in, 
liens  on,  or  claims  against  the  land, 
which  are  to  be  satisfied  out  of  the 
purchase  price,  and  see  that  necessary 
curative  action  has  been  taken  and  cu- 
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rative  data  obtained  to  cure  all  defects 
in  and  meet  all  objections  to  the  title. 
If  the  title  evidence  consists  of  a  cer¬ 
tificate  of  title  of  a  title  company,  or  a 
title  guarantee  policy,  approval  of  the 
curative  material,  obtained  to  elimi¬ 
nate  the  title  objections,  must  be  ob¬ 
tained  from  the  title  company. 

(e)  Continuation  of  Title  Search. 
The  Closing  Officer  will  satisfy  him¬ 
self  that  no  change  has  occurred  in 
the  land  records  from  the  date  of  the 
prior  certification  which  will  adversely 
affect  the  title  to  the  real  estate  inter¬ 
est  being  acquired  by  the  United 
States.  Where  deemed  appropriate  be¬ 
cause  of  the  complexities  of  the  title, 
the  amount  of  the  purchase  price,  or 
other  reason,  the  local  representative 
of  the  title  company  or  the  abstracter 
will  be  requested  to  examine  the  title 
records  for  the  purpose  of  making  this 
determination,  and  a  continuation  of 
the  title  evidence  should  be  obtained, 
if  considered  necessary.  Otherwise,  the 
interim  title  search  may  be  made  by 
the  Closing  Officer. 

(1)  If  nb  adverse  change  in  the 
status  of  title  has  occurred  since  the 
date  of  the  preliminary  or  the  latest 
certification  of  the  title  by  the  ab¬ 
stracter  or  the  title  company,  as  the 
case  may  be,  the  Closing  Officer  will 
proceed  to  close  the  case. 

(2)  In  case  of  change  in  ownership 
during  the  period,  the  Closing  Officer 
will  order  a  continuation  of  the  ab¬ 
stract  or  an  intermediate  certificate  of 
title  or  interim  binder,  as  the  case  may 
be,  and  take  such  Action  as  necessary 
to  cure  the  title. 

(f )  Payment  and  Closing  Sheet  ENG 
Form  1566,  Payment  and  Closing 
Sheet  and  Receipt  for  United  States 
Treasurer’s  Check,  covering  all 
charges  to  be  eliminated  by  payment 
of  money  to  be  deducted  from  the  pur¬ 
chase  money  check,  will  be  prepared 
in  advance  of  closing.  This  sheet  will 
show,  in  detail,  all  disbursements  of 
the  purchase  money,  including  all 
amounts  to  be  expended  for  satisfac¬ 
tion  of: 

(1)  Taxes  and  assessments. 

(2)  Outstanding  judgments— State 
and  Federal. 

(3)  Mortgages,  deeds  of  trust,  and 

other  liens.  ' 

(4)  Amounts  received  under  any  con¬ 
tract  or  bond. 

(5)  Landowner’s  balance  after  all 
charges  are  deducted  from  the  pur¬ 
chase  price. 

(g)  Division  or  District  Inspection  of 
Premises.  The  Closing  Officer  or  other 
authorized  Division  or  District  em¬ 
ployee  will  personally  make  an  inspec¬ 
tion  of  the  premises  to  ascertain 
whether  any  person  is  occupying  the 
property  in  whole  or  in  part. 

(1)  The  Closing  Officer  or  an  au¬ 
thorized  Division  or  District  employee 
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will  prepare  ENG  Form  798.  Certifi¬ 
cate  of  Inspection  and  Possession. 

(2)  If  any  person  other  than  the 
vendor  is  found  in  possession,  the 
Closing  Officer  will  secure  a  disclaimer 
on  ENG  Form  1290,  Disclaimer.  The 
disclaimer  will  be  modified  to  make  al¬ 
lowance  of  any  provision  in  the  offer 
to  sell  permitting  possession  after  clos¬ 
ing. 

(3)  The  Closing  Officer  or  an  au¬ 
thorized  Division  or  District  employee 
will  check  to  determine  that  the  build¬ 
ings,  improvements,  and  crops  listed 
on  the  appraisal  report  are  still  on  the 
land  being  conveyed.  Where  buildings, 
improvements,  and  crops  have  been  re¬ 
served  by  the  landowner,  it  will  be  de¬ 
termined  that  only  the  items  reserved 
have  been  removed.  Whenever  posses¬ 
sion  of  land  is  surrendered  to  the  Gov¬ 
ernment  before  the  time  of  payment 
and  closing,  and  immediate  inspection 
and  report  ENG  Form  1567,  Report  on 
Vacation  of  Property,  will  have  been 
made.  The  Closing  Officer  may  rely 
upon  this  report  for  the  inspection  re¬ 
quired  in  the  first  part  of  this  subpar¬ 
agraph  unless  he  is  aware  of  circum¬ 
stances  which  would  make  a  supple¬ 
mental  inspection  and  report  proper. 
If  no  such  inspection  and  report  have 
been  made  and  possession  has  been 
surrendered  to  the  Government,  the 
inspection  and  report  must  be  made  at 
this  time. 

(4)  The  Closing  Officer  or  an  au¬ 
thorized  Division  or  District  employee 
will  determine  whether  there  have 
been  repairs  or  improvements  to  or 
construction  on  the  premises  which 
might  give  rise  to  mechanics  liens. 

(5)  The  ENG  Form  798  will  be  ex¬ 
ecuted  and  placed  with  the  title 
papers.  If  executed  by  an  employee 
other  than  the  Project  Manager  or 
Closing  Officer,  it  must  be  approved 
by  the  Project  Manager  or  Closing  Of¬ 
ficer,  to  indicate  that  the  Project  Man¬ 
ager  or  Closing  Officer  has  authorized 
the  employee  signing  the  certificate  to 
make  the  inspection  and  is  satisfied  it 
has  been  properly  done. 

(h)  Deed  to  the  United  States.  (1) 
The  deed  to  the  United  States  will  be 
drafted  in  accordance  with  the 
"Standards  for  the  Preparation  of 
Title  Evidence  in  Land  Acquisition  by 
the  United  States,”  issued  by  the  De¬ 
partment  of  Justice  in  1970. 

(2)  Where  the  landowner’s  name  ap¬ 
pears  in  various  forms  among  the  title 
papers,  full  use  will  be  made  of  the 
“also  known  as”  clause  in  identifying 
the  grantor  in  the  deed  to  the  United 
States. 

(3)  The  deed  shall  contain  a  quit¬ 
claim  clause  by  which  the  grantor 
quitclaims  to  the  United  States  all 
right,  title,  and  interest  which  the 
grantor  may  have  in  the  banks,  beds, 
and  waters  of  any  streams  bordering 
the  said  land  to  be  conveyed,  and  also 
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ill  interest  in  alleys,  roads,  streets, 
ways,  strips,  gores,  or  railroad  rights- 
of-way  abutting  or  adjoining  said  land 
and  in  any  means  of  ingress  or  egress 
appurtenant  thereto. 

(4)  Recording  fees,  transfer  taxes, 
and  similar  expenses  incidental  to  con¬ 
veying  real  property  to  the  United 
States;  penalty  costs  for  prepayment 
of  any  preexisting  recorded  mortgage 
entered  into  in  good  faith  encumber¬ 
ing  such  real  property;  and  the  pro 
rata  portion  of  real  property  taxes 
paid  which  are  allocable  to  a  period 
subsequent  to  the  date  of  vesting  title 
in  the  United  States,  or  the  effective 
date  of  possession  of  such  real  proper¬ 
ty  by  the  United  States,  whichever  is 
the  earlier,  shall  be  paid  by  the  Gov¬ 
ernment  pursuant  to  authority  of  Sec¬ 
tion  303,  Pub.  L.  91-646,  approved  Jan¬ 
uary  2,  1971. 

(i)  Satisfaction  of  Liens  and  Encum¬ 
brances.  All  mortgages,  deeds  of  trust, 
judgments,  mechanics  liens,  and  simi¬ 
lar  encumbrances  will  be  satisfied  and 
released  or  discharged  of  record.  In 
the  acquisition  of  easements,  liens  and 
encumbrances  should  be  satisfied,  re¬ 
leased  or  subordinated  to  the  Govern¬ 
ment’s  easement,  except  as  provided  in 
§  644.69(a)  or  unless  administratively 
waived  under  §  644.69(c). 

(j)  Payments  to  Tenants  and  Lessees. 
Amounts  due  lessees,  or  other  tenants, 
under  ENG  Form  1564,  Consent  to 
Offer  to  Sell,  will  be  paid  from  the 
purchase  price  or  by  the  landowner 
direct.  In  either  case,  proper  receipts 
and  releases  will  be  obtained. 

(k)  Satisfaction  and  Release  of  Liens 
of  Taxes  and  Assessments.  (1)  Except 
as  provided  in  §  644.69(b)  and  Para¬ 
graph  (k)(6)  of  this  section,  all  taxes 
and  assessments  which,  under  the  law 
of  the  State  where  the  land  is  located, 
are  a  lien  on  the  property  as  of  the 
date  of  the  delivery  and  recordation  of 
the  deed  to  the  United  States  must  be 
paid  at  or  before  closing,  unless  provi¬ 
sion  for  their  payment  is  made  as  fol¬ 
lows: 

(i)  Where  closing  takes  place  before 
the  completion  of  the  assessment  and 
levy  of  the  taxes  necessary  to  the  de¬ 
termination  of  the  amount  of  the 
taxes,  or  before  the  taxes  are  due  and 
payable,  a  sufficient  sum  will  be  with¬ 
held  from  the  purchase  price  to  satisfy 
such  taxes  when  the  amount  is  later 
determined  or  they  later  become  due 
and  payable.  In  cases  where  the 
amount  of  taxes  has  not  been  deter¬ 
mined,  an  estimate  will  be  made,  after 
consultation  with  the  assessor  and 
consideration  of  the  amount  of  taxes 
paid  on  the  land  for  the  preceding 
year.  The  amount  withheld  should  be 
at  least  20  percent  in  excess  of  the 
amount  of  taxes  assessed  against  the 
property  for  the  preceding  year. 

(ii)  If  the  taxes  are  not  due  and  pay¬ 
able  under  State  law,  though  the 


amount  has  been  determined  at  the 
time  of  closing,  payment  will  not  be 
made  to  the  collector  or  other  official 
charged  with  the  collection  of  taxes, 
unless  he  has  authority  to  accept  pay¬ 
ment  and  receipt  for  them  in  advance 
of  the  due  date. 

(2)  Funds  withheld  for  the  payment 
of  taxes  will  be  transmitted  promptly 
to  the  Division  or  District  Engineer  in 
the  form  of  cashier’s  check  or  money 
order  payable  to  the  Treasurer  of  the 
United  States,  unless  the  taxes  are 
paid  or  held  in  escrow  by  the  title 
company.  The  Closing  Officer,  in 
transmitting  such  payments,  must 
clearly  identify,  by  name,  the  vendor 
from  whom  the  tax  money  was  with¬ 
held,  and  must  identify  the  land  for 
which  the  taxes  were  withheld  by  its 
tract  number  in  the  project.  He  must 
also  identify  the  taxes  for  payment  of 
which  the  money  has  been  withheld 
by  specifying  the  type  of  taxes,  such 
as  county,  city,  or  school.  He  will  set 
forth  the  year  each  became  or  be¬ 
comes  due  and  fully  explain  the 
manner  in  which  payment  or  with- 
hplding  has  been  handled  in  order 
that  proper  payment  will  be  effected 
by  the  Division  or  District  Engineer 
when  the  taxes  are  due  and  payable. 
Any  balance  of  the  amount  withheld 
and  not  needed  to  satisfy  the  taxes 
will  be  refunded  to  the  grantor. 

(3)  Where  payment  of  the  taxes  is 
not  possible  at  the  time  of  closing  and 
funds  are  withheld  for  this  purpose, 
the  Closing  Officer  will  immediately 
notify  the  local  ta*  official  that  title 
to  the  particular  tract  has  been  con¬ 
veyed  to  the  United  States  and  that 
funds  have  been  withheld  for  the  pay¬ 
ment  of  taxes,  specifying  the  taxes  for 
which  an  amount  has  been  withheld 
and  stating  that  such  funds  are  in  the 
custody  of  the  Division  or  District  En¬ 
gineer,  In  giving  such  notice,  he  will 
use  ENG  Form  894,  Notice  to  Tax  Of¬ 
ficial. 

(4)  When  the  taxes  become  due  and 
payable,  the  Division  or  District  Engi¬ 
neer  will  pay  such  taxes  from  the 
funds  withheld  from  the  purchase 
price.  Any  excess  between  the  amount 
of  taxes  actually  paid  and  the  amount 
withheld  will  be  refunded  to  the 
grantor  by  the  Division  or  District  En¬ 
gineer.  Refund  checks  will  be  trans¬ 
mitted  to  the  grantor  only  after  it  has 
been  definitely  determined  that  all 
taxes  which  were  liens  on  the  tract  are 
shown  as  satisfied  on  the  books  of  the 
tax  collector.  This  is  necessary  to 
avoid  the  possibility  of  a  refund  being 
made  before  satisfaction  of  all  tax 
liens.  The  tax  receipt  should  be  for¬ 
warded  to  HQDA  (DAEN-REP-S) 
WASH  DC  20314  for  filing  with  the 
original  title  papers. 

(5)  Where  the  evidence  of  title  con¬ 
sists  of  certificates  of  title  or  title  in¬ 
surance,  and  funds  are  withheld  for 


payment  of  taxes,  the  amount  so  with¬ 
held  may  be  turned  over  to  the  title 
company,  provided: 

(i)  The  title  company  is  financially 
responsible  and  will  agree  to  issue  a  , 
final  certificate  of  title  or  title  policy 
in  which  no  tax  liens  or  unpaid  taxes 
will  be  noted  or,  if  noted,  will  be  fol¬ 
lowed  by  the  statement:  “For  the  pay¬ 
ment  of  which  provision  has  been 
made  by  deposit  of  a  sufficient  sum 
with  this  company.” 

(ii)  The  title  company  will  enter  into 
an  escrow  agreement  with  the  grantor 
to  hold  such  sum  for  the  satisfaction 
of  the  taxes  when  they  become  due, 
and  to  return  to  the  grantor  any 
excess  remaining  after  their  payment. 

(6)  Agreements  have  been  reached 
with  the  Department  of  Justice  that, 
in  the  acquisition  of  easements,  the 
following  will  apply: 

(i)  No  provision  need  be  made  for 
the  payment  of  taxes  which  are  a  lien 
but  are  not  due  and  payable,  provided 
that  the  purchase  price  of  the  ease¬ 
ment,  including  severance  damage,  is 
not  in  excess  of  50  percent  of  the  rea¬ 
sonable  value  of  the  entire  contiguous 
property  of  the  vendor.  In  the  event 
the  value  of  the  easement  has  been  de¬ 
termined  by  a  “before  and  after”  ap¬ 
praisal,  the  amount  of  the  “after”  ap¬ 
praisal  will  be  utilized  in  making  the 
necessary  determination.  In  the  event 
no  such  appraisal  has  been  made,  it 
will  not  be  necessary  to  prepare  a  com¬ 
plete  appraisal  of  the  value  of  the  con¬ 
tiguous  property.  In  lieu  thereof,  a 
memorandum  estimate  by  a  qualified 
appraiser  (staff  or  contract)  will/ be  ob¬ 
tained  and  placed  in  the  tract  file.  In 
either  case,  the  appropriate  informa¬ 
tion  will  be  inserted  on  ENG  Form 
3536,  Statement  Concerning  Outstand¬ 
ing  Encumbrances. 

(ii)  It  will  not  be  necessary  to  with¬ 
hold  funds  for  payment  of  current 
taxes  which  are  due  and  payable,  if 
the  purchase  price  of  the  easement  is 
insufficient  to  pay  such  taxes.  In  such 
case.  Item  4  of  ENG  Form  3536  and 
the  third  block  of  that  form  will  be 
completed. 

(iii)  ENG  Form  3536  will  be  signed 
by  the  Closing  Officer  and  the  original 
will  appear  as  a  separate  document  in 
the  Final  Title  Assembly. 

(1)  Payment  and  Recordation  of 
Deed.  (1)  No  disbursement  of  the  pur¬ 
chase  price  shall  be  made  until: 

(i)  A  duly  executed  deed  has  been  ac¬ 
cepted: 

(ii)  All  outstanding  charges,  liens,  or 
encumbrances  on  the  land  have  been 
satisfied  and  discharged,  or  a  suffi¬ 
cient  sum  has  been  withheld  from  the 
purchase  price  to  satisfy  and  discharge 
such  charges,  liens  and  encumbrances; 
and 

(iii)  The  title  is  sufficient  for  the 
purposes  for  which  it  is  being  ac¬ 
quired,  and  all  objections  thereto  have 
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been  eliminated  or  administratively 
waived  in  writing. 

(2)  When  the  requirements  of  Para¬ 
graph  (l)(i)  of  this  section  have  been 
satisfied,  the  balance  of  the  purchase 
price  shall  be  delivered  to  the  land- 
owners. 

(3)  The  deed  and  all  instruments 
which  release  liens  or  encumbrances 
on  the  property  shall  be  promptly  re¬ 
corded. 

(m)  Closing  of  Easements  Acquisi¬ 
tions— (1)  Easement  Costing  in  Excess 
of  $1,000.  Closing  requirements  and 
procedures  with  respect  to  easements 
costing  in  excess  of  $1,000  are  the 
same  as  in  fee  acquisitions,  except  as 
to  mortgages,  deeds  of  trust,  judg¬ 
ments,  vendors’  liens,  and  similar  title 
infirmities  (§  644.69(a)),  and  as  to 
taxes  which  are  liens  but  which  are 
not  due  and  payable  (Paragraph  (k)(6) 
of  this  section). 

(2)  Easements  Costing  Not  in  Excess 
of  $1,000.  Closing  requirements  and 
procedures  with  respect  to  easements 
costing  not  in  excess  of  $1,000  are  the 
same  as  a  fee  acquisition  except  that 
title  infirmities  may  be  waived  as  pro¬ 
vided  in  §  644.69(b). 

(n)  Payment  and  Closing  Under 
Power  of  Attorney.  Where  the  land- 
owner  is  unable  or  unwilling  to  be 
present  personally  or  to  pay  from  his 
own  funds  the  amount  necessary  tb 
satisfy  all  encumbrances  and  expenses, 
the  following  steps  may  be  taken: 

( 1 )  Obtain  a  power  of  attorney  from 
the  landowner.  Standard  Form  232, 
Power  of  Attorney  by  Individual  for 
the '  Collection  of  a  Specified  Check 
Drawn  on  the  United  States  Treasury, 
will  be  used.  If  the  landowner  is  a  cor¬ 
poration,  Standard  Form  236,  Power 
of  Attorney  by  a  Corporation  for  the 
Collection  of  a  Specified  Check  Drawn 
on  the  Treasurer  of  the  United  States, 
and  Standard  Form  237,  Resolution  by 
Corporation  Conferring  Authority 
Upon  an  Officer  to  Execute  a  Power  of 
Attorney  for  the  Collection  of  Checks 
Drawn  on  the  Treasurer  of  the  United 
States,  will  be  used.  The  power  of  at¬ 
torney  will  be  drawn  in  favor  of  the 
Closing  Officer  making  the  payment 
and  closing.  Immediately  after  the 
post  office  address  of  the  Closing  Offi¬ 
cer,  the  following  will  be  inserted, 
“Agent  for  the  Disbursing  Officer.” 
This  insertion  must  be  initialed  by  the 
person(s)  executing  the  power  of  at¬ 
torney.  (Above  forms  are  available 
through  the  local  GSA  Regional 
Office.) 

(2)  Obtain  from  the  landowner  ENG 
Form  1569,  Order  to  Disburse  Under 
Power  of  Attorney.  It  will  be  noted 
that  this  form  specifically  recites 
types  of  indebtedness  or  expense,  the 
names  of  the  persons  to  be  paid  under 
the  power  of  attorney,  and  the  esti¬ 
mated,  but  not  necessarily  the  exact, 
amounts  thereof.  It  is  important  that 


all  items  (including  cost  of  revenue 
stamps,  recordation  fees  for  curative 
material,  and  bank  service  charges)  be 
itemized  on  the  form. 

(3)  The  Closing  Officer  then  will 
take  the  necessary  action  for  and  on 
behalf  of  the  landowner  to  discharge 
the  indebtedness  and  pay  expenses 
under  the  ENG  Form  1569. 

(4)  If  it  is  possible  to  have  all  inter¬ 
ested  parties,  other  than  the  landown¬ 
er,  present  at  one  time  and  to  make  all 
payments  simultaneously,  a  round 
table  closing  will  be  conducted.  The 
Closing  Officer,  under  the  power  of  at¬ 
torney  and  order  to  disburse,  will  en¬ 
dorse  and  cash  the  Treasurer’s  check 
and  will  make  the  individual  disburse¬ 
ments  in  actual  cash. 

(5)  If  it  is  possible  to  determine  defi¬ 
nitely  all  items  of  payment  simulta¬ 
neously,  but  it  is  not  possible  to  have 
all  interested  parties  present  at  one 
time,  the  Closing  Officer  will,  under 
the  power  of  attorney  and  order  to  dis¬ 
burse,  endorse  and  caslr  the  Treasur¬ 
er’s  check,  obtain  separate  cashier’s 
checks  for  all  items  of  payment  (in¬ 
cluding  the  bank,  services  charge  for 
the  issuance  of  such  checks),  and  de¬ 
liver  the  checks. 

(6)  Where  it  is  not  possible  to  deter¬ 
mine  definitely  all  items  of  payment 
simultaneously,  the  Cldsing  Officer, 
under  power  of  attorney  and  order  to 
disburse,  will  endorse  and  cash  the 
Treasurer’s  check  and  will  obtain  sepa¬ 
rate  cashier’s  checks  for  all  items  of 
payment  for  which  disbursements  may 
be  properly  made  and  for  any  balance 
representing  the  total  of  any  items, 
the  amounts  of  which  cannot  be  defi¬ 
nitely  determined;  in  other  words,  for 
the  residue  of  the  amount  of  the 
United  States  Treasurer’s  check.  In 
every  instance,  the  cashier’s  checks 
will  be  drawn  to  provide  for  endorse¬ 
ment  by  the  Closing  Officer  or  land- 
owner  as  later  determined  to  be  appro¬ 
priate. 

(7)  Curative  material  which  requires 
recordation  will  be  recorded  for  and  on 
behalf  of  the  landowner  and  will  then 
be  placed  with  the  title  papers. 

(8)  The  usual  tax  receipts,  mortgage 
releases,  judgment  satisfactions,  etc., 
will  be  obtained  for  each  monetary  en¬ 
cumbrance  which  has  been  discharged. 
These  instruments  will  be  placed  with 
the  title  papers,  unless  the  landowner 
wishes  to  retain  them. 

(9)  Separate  receipts  on  ENG  Form 
1571,  Receipt  for  Payment  Under 
Power  of  Attorney,  must  be  obtained 
for  each  disbursement  made  under  the 
power  of  attorney  and  order  to  dis¬ 
burse,  including  a  receipt  for  the  bal¬ 
ance  of  the  purchase  price  paid  to  the 
landowner.  One  cop.y  of  such  receipt 
will  be  placed  in  the  project  files. 

(10)  The  Closing  Officer  will  prepare 
an  original  and  two  copies  of  ENG 
Form  1570,  Report  of  Disbursement 


Under  Power  of  Attorney,  showing  the 
exact  amount  of  each  disbursement 
made  under  the  power  of  attorney  and 
order  to  disburse.  The  Closing  Officer 
will  prepare  an  original  and  two  copies 
of  appropriate  certification  thereon. 
The  original  and  two  copies  will  be 
signed  by  the  landowner,  who  will 
retain  one  copy.  The  Closing  Officer 
will  place  one  copy  in  the  files  of  the 
project  office  and  will  place  the  origi¬ 
nal  with  the  title  papers.  The  separate 
receipts  on  ENG  Form  1571  for  each 
disbursement  made  will  be  attached  to 
the  original  ENG  Form  1570. 

(o)  Procurement  of  Check.  (1)  After 
acceptance  and  distribution  of  the 
offer  assembly  and  the  acquisition  is 
ready  for  closing,  the  following  instru¬ 
ments  and  supporting  data  will  be 
transmitted  to  the  Finance  and  Ac¬ 
counting  Officer  for  scheduling  of  SF 
1166,  Voucher  and  Schedule  of  Pay¬ 
ments,  and  issuance  of  check: 

(1)  Two  true  copies  of  the  prelimi¬ 
nary  opinion  of  the  Attorney  General, 
where  required;  or 

(ii)  Two  true  copies  of  a  preliminary 
certificate  of  title  or  title  guarantee 
policy  where  the  preliminary  opinion 
of  the  Attorney  General  is  not  re¬ 
quired;  or 

(iii)  Two  copies  of  ENG  Form  909. 
Attorney’s  Preliminary  Certificate  of 
Title,  in  easements  acquisition  which 
cost  less  than  $1,000;  and 

(iv)  Two  true  copies  of  other  sup¬ 
porting  data  evidencing  amount  due. 
and  payable,  such  as  statement  of  clos¬ 
ing  attorney;  and 

(v)  Two  true  copies  of  the  offer  as¬ 
sembly  or  deed  executed  by  the 
vendor,  if  offer  form  has  not  been  uti¬ 
lized. 

(2)  The  following  statement,  appro¬ 
priately  modified,  signed  by  the  Chief, 
Real  Estate  Division,  may  be  transmit¬ 
ted  in  lieu  of  the  above  listed  certifi¬ 
cates:  “I  certify  that  the  check  re¬ 
quested  hereby  is  to  pay  an  obligation 
of  the  United  States  as  reflected  on 
the  attached  (Offer  to  Sell)  (easement 
or  deed).  I  further  certify  that  the 
parties  signatory  to  this  document  and 
shown  on  the  voucher  as  payees  are 
the  same  parties  reflected  in  a  prelimi¬ 
nary  certificate  of  title  issued  by  the 
- Title  Company  in  the  posses¬ 
sion  of  the  Real  Estate  Division  of  this 
office.  The  completion  of  the  transac¬ 
tion  will  be  in  accordance  with  exist¬ 
ing  regulations  pertaining  to  the  clos¬ 
ing  of  real  estate  acquisitions.”  The 
landowner’s  signature  on  a  voucher  is 
not  necessary.  On  payments  involving 
civil  funds,  paragraph  3-7g,  ER  37-2- 
10,  will  be  followed. 

(p)  Procedure  After  Payment.  When 
the  above  closing  requirements  have 
been  met,  the  Closing  Officer  will: 

(1)  Immediately  order  a  final  con¬ 
tinuation  of  the  type  of  title  evidence 
which  has  been  contracted  for.  The 
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final  title  evidence  must  be  dated  as  of 
the  date  of  recordation  of  the  deed  to 
the  United  States,  or  a  subsequent 
date,  to  show  a  valid  title  vested  in  the 
United  States  of  America  subject  only 
to  those  title  defects  which  have  been 
administratively  waived  or  to  those 
liens  and  encumbrances  for  which  suf¬ 
ficient  funds  were  withheld  from  the 
purchase  price  to  satisfy  and  discharge 
them, 

(2)  Check  carefully  ENG  Form  1566, 
Payment  and  Closing  Sheet  and  Re¬ 
ceipt  for  United  States  Treasurer’s 
Check,  to  see  that  funds  have  been 
properly  disbursed. 

(3)  Review  the  continued  abstract, 
final  certificate  of  title,  or  title  insur¬ 
ance  policy,  as  soon  as  they  are  pre¬ 
pared  and  determine  that  the  proper 
preliminary  and  final  title  evidence 
and  related  papers  on  the  case  have 
been  completed  in  proper  order. 
Thereupon  a  Final  Title  Opinion  will 
be  prepared. 

(4)  Transmit  as  the  Final  Title  As¬ 
sembly  to  HQDA  (DAEN-REA-P) 
WASH  DC  20314,  the  Final  Title 
Opinion,  title  evidence  and  related 
papers.  This  Final  Title  Assembly 
must  be  chronologically  arranged  and 
securely  fastened  for  permanent  filing, 
and  should  include  the  following: 

(i)  Abstract  of  title,  properly  contin¬ 
ued  through  time  of  closing;  or  pre¬ 
liminary,  intermediate,  and  original  of 
final  certificate  of  title;  or  interim 
binder  and  original  of  the  Title  Guar¬ 
antee  (Insurance)  Policy. 

(ii)  Curative  instruments  and  materi¬ 
al  pertaining  to  title  defects  appearing 
in  the  abstract,  the  final  certificate  of 
title,  or  the  title  guarantee  or  insur¬ 
ance  policy. 

(iii)  Deed  to  the  United  States,  ex¬ 
ecuted,  stamped,  acknowledged,  and 
recorded. 

(iv)  Copy  of  the  accepted  offer  to 
sell  (ENG  Form  42  or  ENG  Form 
2970). 

(v)  Completed  ENG  Form  798. 

(vi)  Completed  ENG  Form  1566. 

(vii)  Statement  regarding  payment 
of  taxes  or  amount  withheld  to  pay 
the  taxes. 

(viii)  Where  required,  completed 
ENG  Form  1290. 

(ix)  If  the  power  of  attorney  proce¬ 
dure  is  followed,  power  of  attorney  on 
proper  Department  of  the  Treasury 
Form  and  completed  ENG  Forms  1569 
and  1571. 

(x)  Certified  copy  of  any  waiver 
letter  or  certificate. 

(xi)  Any  other  papers  relating  to  the 
title  or  closing  of  the  case. 

(xii)  An  additional  copy  of  the  deed 
and  the  Attorney’s  Final  Title  Opinion 
for  review  by  the  Attorney  General. 

(5)  A  copy  of  the  executed  and  re¬ 
corded  deed  will  be  retained  by  the  Di¬ 
vision  or  District  Engineer  for  the 
project  files. 
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(6)  Similar  action  will  be  taken  by 
the  Closing  Officer  in  acquisition  of 
easements  costing  not  in  excess  of 
$1,000. 

§  644.71  Final  Title  Assembly. 

(a)  Disposition  of  Final  Title  Assem¬ 
blies.  The  final  title  opinion  and  relat¬ 
ed  papers  will  be  forwarded  to  HQDA 
(DAEN-REA-P)  WASH  DC  20314  for 
review  and  disposition.  In  addition, 
copies  of  deeds  and  related  papers  in 
acquisitions  for  the  Strategic  Petro¬ 
leum  Reserve  Program  of  the  Depart¬ 
ment  of  Energy  will  be  forwarded  to; 
Department  of  Energy,  Strategic  Pe¬ 
troleum  Reserve  Project  Management 
Office,  900  Commerce  Road  East,  New 
Orleans,  Louisiana  70123. 

(b)  Division/District  Files.  True 
copies  will  be  retained  for  Division  or 
District  files. 

§  644.72  Transfer  to  Condemnation. 

(a)  Transfer  of  Tracts  from  Purchase 
to  Condemnation.  If  at  any  time,  in 
the  course  of  acquisition  by  purchase, 
it  becomes  apparent  that  title  clear¬ 
ance  and  closing  cannot  be  completed 
within  60  days  of  the  offer  to  sell, 
action  will  immediately  be  taken  to  ac¬ 
quire  the  land  by  condemnation  in 
order  to  make  funds  available  to  the 
landowner. 

(b)  Contents  of  Letter  of  Submittal 
In  such  cases  the  letter  of  submittal 
will  contain  or  be  accompanied  by: 

( 1 )  All  title  evidence. 

(2)  An  analysis  of  the  title  defects 
and  a  statement  of  the  attempts  which 
have  been  made  to  cure  the  defects. 

(3)  A  statement  of  the  attempts  to 
have  the  title  infirmities  waived  by 
the  title  company  and  the  reasons  for 
refusal;  or 

(4)  The  curative  material  which  has 
been  obtained  to  remedy  the  infirmi¬ 
ties;  and 

(5)  Two  copies  of  the  offer  to  sell 
from  the  apparent  owners. 

Acquisition  it  Purchase,  Donation, 
and  Transfer 

§  644.81  General. 

Sections  644.81  through  644.88  de¬ 
scribe  the  procedures  of  the  Corps  of 
Engineers  relating  to  the  acquisition 
of  land  and  interests  therein  for  both 
military  and  civil  works  projects  by 
purchase,  donation  and  transfer. 

(a)  Applicability.  These  sections  are 
applicable  to  all  Division  and  District 
Engineers  having  real  estate  responsi¬ 
bilities. 

(b)  Acquisition  Authority.— (1)  Limi¬ 
tation.  Acquisition  of  land  for  use  by 
the  United  States  requires  express  au¬ 
thorization  (10  U.S.C.  2676,  41  U.S.C. 
14). 

(2)  Military.  Title  10  U.S.C.  2571  au¬ 
thorizes  transfer  of  real  property  be¬ 
tween  Defense  elements  without  com¬ 


pensation  if  the  Secretaries  approve. 
Title  10  U.S.C.  2662  provides  that  ac¬ 
quisition  of  fee  title  or  transfer  of  real 
property  owned  by  the  United  States 
to  another  Federal  agency,  military 
department  or  a  state  must  be  report¬ 
ed  to  the  Committees  on  Armed  Serv¬ 
ices  of  the  Senate  and  House  of  Repre¬ 
sentatives  if  the  estimated  value  is 
more  than  $50,000  and  the  transaction 
may  not  be  consummated  until  after 
30  days  have  expired  from  the  date 
the  report  is  submitted  to  the  Commit¬ 
tees.  Title  10  U.S.C.  2663  provides  for 
acquisition  by  the  Secretary  of  a  mili¬ 
tary  department  during  time  of  war  or 
when  war  is  imminent  of  any  interest 
in  land,  including  temporary  use,  re¬ 
quired  for  a  Defense  installation,  mu¬ 
nitions  plant  or  power  plant  for  pro¬ 
duction  of  munitions,  through  negotia¬ 
tion  and  purchase,  by  condemnation 
or  by  gift.  Title  10  U.S.C.  2672  pro¬ 
vides  that  the  Secretary  of  a  military 
department  may  acquire  any  interest 
in  land,  including  temporary  use,  by 
gift,  purchase,  exchange  of  United 
States  owned  land  or  otherwise,  that 
he  or  his  designee  determines  is 
needed  in  the  interest  of  national  de¬ 
fense  and  does  not  cost  more  than 
$50,000  exclusive  of  administrative 
costs  or  the  amounts  of  deficiency 
judgments. 

(3)  Civil  Works.  Acquisition  of  real 
property  for  civil  works  projects  for 
which  provision  has  been  made  by  law 
is  authorized  in  33  U.S.C.  591-595a  and 
701.  As  in  the  case  of  military  projects, 
the  Secretary  of  the  Army  is  also  au¬ 
thorized  to  accept  donations  of  lands 
and  materials  required  for  civil  works 
projects. 

(c)  Rights-of-Entry.  Rights-of-entry 
for  construction  may  be  obtained  by 
the  Division  or  District  Engineer,  after 
he  has  been  authorized  by  the  Chief 
of  Engineers  to  acquire  the  land,  pend¬ 
ing  completion  of  acquisition  by  pur¬ 
chase  or  the  filing  of  condemnation 
proceedings  with  declaration  of 
taking.  In  the  event  the  landowner 
will  not  voluntarily  grant  a  right-of- 
entry,  an  appraisal  of  the  required  in¬ 
terest  should  be  made  and  negotia¬ 
tions  conducted  on  the  basis  thereof. 
If  the  negotiations  are  not  successful, 
a  declaration  of  taking  should  be  sub¬ 
mitted  to  acquire  the  necessary  rights. 
The  same  procedure  will  be  used  for 
acquiring  rights-of-entry  for  other 
purposes,  such  as  survey  and  explora¬ 
tion. 

§  644.82  Prerequisites  to  Acquisition. 

(a)  Authority  to  Begin  Acquisition. 
Action  to  acquire  a  tract  of  land  will 
not  be  initiated  until  the  Real  Estate 
Design  Memorandum  (for  all  projects 
except  military)  or  Real  Estate  Plan¬ 
ning  Report  (for  Army,  other  than 
Civil  Works,  and  Air  Force  projects)  is 
approved  and  specific  authorization  of 
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the  Chief  of  Engineers,  or  the  appro¬ 
priate  Air  Force  Regional  Civil  Engi¬ 
neer  (AFRCE),  to  proceed  with  the  ac¬ 
quisition  of  the  project  is  received  by 
the  Division  and  District  Engineer  and 
funds  have  been  made  available.  Upon 
such  approval,  the  Division  or  District 
Engineer  is  authorized  to  initiate 
action  for  the  acquisition  of  the  estate 
approved  for  the  particular  project  in 
accordance  with  the  procedures  here¬ 
inafter  set  forth. 

(b)  Tract  Description.  Authority  to 
initiate  engineering  planning  of  a  proj¬ 
ect  will  state  the  mapping  procedures 
provided  for  in  Chapter  3,  EP  405-1-2. 
It  is  necessary  that  land  requirements 
be  determined,  that  the  various  tracts 
be  identified  by  ownership,  and  that 
accurate  tract  descriptions  be  devel¬ 
oped.  Tract  ownership  data  may  be  de¬ 
veloped  by  Division  or  District  person¬ 
nel  from  the  local  land  records  or  pro¬ 
cured  by  contract  from  a  qualified 
local  Government  official,  abstractor 
or  title  company  representative. 

(c)  Title  Evidence.  With  approval  to 
proceed  with  acquisition,  title  evidence 
contracts  can  be  initiated.  The  proce¬ 
dures  for  obtaining  title  evidence  are 
covered  in  §§  644.61  through  644.72. 
Preliminary  title  evidence  to  confirm 
ownership  and  status  of  the  title  is 
prerequisite  to  negotiating  for  acquisi¬ 
tion  of  the  land  or  interests  therein. 

(d)  Appraisals.  Concurrently  with 
the  procurement  of  title  evidence,  the 
appraisal  of  the  land  should  begin. 
The  appraisal,  when  approved,  forms 
the  basis  for  the  determination  of  fair 
market  value  which  will  not  be  less 
than  the  approved  appraised  value. 
The  appraisal  procedures  are  covered 
in  Subpart  B.  Normally,  one  appraisal 
per  tract  (ownership)  will  be  obtained; 
however,  in  unusual  cases  such  as 
those  which  involve  novel,  unique  or 
controversial  appraisal  concepts,  there 
is  no  objection  to  obtaining  more  than 
one  appraisal  covering  the  same  tract 
if  considered  advisable  by  the  Division 
or  District  Engineer.  When  fee  tracts 
are  acquired  by  eminent  domain  proce¬ 
dures,  where  the  value  of  the  property 
is  between  $50,000  and  $100,000,  only 
one  appraisal  need  be  provided  to  the 
Department  of  Justice  so  long  as  it  is  a 
contract  appraisal;  two  appraisals  will 
be  provided  for  values  exceeding 
$100,000.  Easement  tracts  acquired  by 
eminent  domain  procedures,  in  excess 
of  $50,000,  will  require  two  appraisals. 
At  least  one  of  the  two  appraisals 
must  be  made  by  a  contract  appraiser. 
Generally,  in  these  cases,  the  second 
appraisal  is  procured  only  after  negoti¬ 
ations  indicate  that  agreement  on 
price  cannot  be  reached  and  that  ac¬ 
quisition  by  condemnation  will  be  re¬ 
quired.  The  second  appraisal  will  be 
procured  in  order  that  the  Corps  can 
take  advantage  of  any  negotiating 
flexibility  that  the  second  appraisal 


may  afford  in  order  to  preclude  court 
action.  It  is  also  necessary  that  the  ap¬ 
praisals  be  relatively  current  in  point 
of  time  (not  to  exceed  six  months) 
since  dependent  upon  the  real  estate 
activity  and  degree  of  stability  of  the 
local  economy,  significant  changes 
may  take  place  in  relatively  short  peri¬ 
ods  of  time. 

(e)  Environmental  Considerations. 
Paragraph  D3,  Attachment  1  to  Enclo¬ 
sure  1,  DOD  Directive  6050.1,  dated 
March  19,  1974,  subject:  “Environmen¬ 
tal  Considerations  in  DOD  Actions,” 
requires  close  environmental  scrutiny 
of  real  estate  acquisitions,  disposals 
and  outgrants  to  determine  if  said  ac¬ 
tions  constitute  a  “Major  Action  Sig¬ 
nificantly  Affecting  the  Quality  of  the 
Human  Environment  (MASAQHE).” 
If  the  action  is  determined  to  be  a  MA¬ 
SAQHE,  then  an  environmental 
impact  statement  is  required.  Para¬ 
graph  D3  is  quoted  here  for  ready  ref¬ 
erence: 

“D.  Certain  types  of  actions  require  close 
environmental  scrutiny  because  of  the  possi¬ 
bility  that  they  may  either  affect  the  qual¬ 
ity  of  the  environment  or  create  environ¬ 
mental  controversy.  It  may  be  desirable  in 
such  cases  to  have  a  complete  presentation 
of  the  environmental  aspects  of  the  pro¬ 
posed  action  available  for  any  interested 
party.  For  these  reasons,  consideration  shall 
be  given  to  documenting  the  environmental 
effect  of  the  following  types  of  actions  in 
writing:  (The  written  environmental  assess¬ 
ment  need  not  be  elaborate  for  actions  in 
which  it  is  readily  determinable  that  the 
impact  would  not  be  significant:  however, 
negative  declarations  must  be  supported  by 
written  environmental  assessments  which 
generally  meet  the  EIS  format  require¬ 
ments.) 


3.  Real  estate  acquisition,  disposal  and 
outgrants. 


§  644.83  Negotiations. 

(a)  Acquisition  Objectives.  The  ob¬ 
jective  of  a  land  acquisition  program  is 
to  acquire  land  at  a  price  that  will 
afford  each  landowner  his  constitu¬ 
tional  guarantee  of  “just  compensa¬ 
tion”  as  that  term  has  been  defined  by 
Federal  judicial  decisions.  The  Gov¬ 
ernment  must  never  pay  less  than  just 
compensation  unless  a  gift  is  intended. 
In  eminent  domain  proceedings,  the 
just  compensation  due  a  landowner  is 
determined  judicially  by  court  award 
or  by  settlement  prior  to  trial;  in  a 
purchase  case,  it  is  determined  by  ne¬ 
gotiations  leading  to  a  satisfactory 
price  and  agreement  with  the  land- 
owner.  While  it  is  recognized  that  an 
appraisal  is  only  an  informed  opinion 
and  does  not  establish  or  determine 
just  compensation,  it  is  also  recognized 
that,  in  negotiating  for  the  purchase 
of  land,  an  appraisal  is  the  best  and 
sometimes  the  only  reliable  opinion  of 


the  market  value  of  the  land  which  is 
supported  by  a  thorough,  acceptable 
analysis  of  market  conditions  at  the 
time  of  purchase.  Therefore,  in  the  ne¬ 
gotiation  for  the  purchase  of  land,  an 
approved  current  appraisal  shall  es¬ 
tablish  the  minimum  price  to  be  paid 
for  the  land  being  acquired  by  the 
Corps  of  Engineers.  Negotiations  or 
offers  below  this  price  are  prohibited 
except  where  the  property  is  being  ac¬ 
quired  on  a  competitive  basis  and  con¬ 
demnation  is  not  authorized. 

(b)  Negotiating  Objectives.  In  all 
cases,  it  is  important  that  the  negotia¬ 
tor  receives  adequate  guidelines  and 
explicit  instructions.  Promptly,  after 
the  amount  of  the  estimated  just  com¬ 
pensation  is  established,  the  negotia¬ 
tor  shall  make  an  initial  offer  in  the 
full  amount  of  the  fair  market  value, 
shall  advise  the  landowner  that  the 
land  was  appraised  for  such  amount, 
and  shall  furnish  the  landowner  a 
written  statement  of,  and  summary  of 
the  basis  for,  said  amount.  A  concen¬ 
trated  effort  will  be  made  to  acquire 
the  land  for  that  amount.  This  written 
statement  will  be  in  the  form  of  a 
letter  which  may  be  delivered  person¬ 
ally  or  by  first  class  mail.  Such  sum¬ 
mary  will  include,  as  a  minimum,  the 
following  items: 

(1)  Definition  of  the  term  “fair 
market  value.” 

(2)  An  accurate  legal  description  and 
location  identification  of  the  real 
property  and  the  interest(s)  therein  to 
be  acquired  (legal  description  and 
estate  may  be  attached). 

(3)  The  amount  of  the  offer  and  a 
statement  that  such  amount: 

(i)  Is  the  amount  believed  by  the 
agency  to  be  just  compensation  for  the 
property; 

(ii)  Is  not  less  than  the  approved  ap¬ 
praisal  of  the  fair  market  value  of  the 
property; 

(iii)  Disregards  any  increase  or  de¬ 
crease  in  the  fair  market  value  caused 
by  the  project  for  which  the  property 
is  to  be  acquired,  or  by  the  likelihood 
that  the  property  would  be  acquired 
for  such  project,  other  than  that  due 
to  physical  deterioration  within  the 
reasonable  control  of  the  owner; 

(iv)  Does  not  reflect  any  considera¬ 
tion  of  or  allowance  for  any  relocation 
assistance  and  payments  which  the 
owner  is  entitled  to  receive. . 

(4)  An  inventory  identifying  the 
buildings,  structures,  fixtures,  and 
other  improvements,  including  appur¬ 
tenant  removable  building  equipment, 
which  are  considered  to  be  part  of  the 
real  property  for  which  the  offer  of 
just  compensation  is  made.  The  inven¬ 
tory  shall  include  a  statement  of  the 
utility  and  condition  of  said  buildings, 
structures,  fixtures,  and  other  im¬ 
provements. 

(5)  A  description  of  the  appraisal 
technique  used,  i.e.,  market  approach. 


FEDERAL  REGISTER,  VOL.  44,  NO.  ID— MONDAY,  JANUARY  15,  1979 


3200 

income  approach,  or  cost  approach,  in 
sufficient  detail  to  explain  clearly  to 
the  landowner  the  process  by  which 
his  property  was  valued.  Thus,  as  an 
illustration,  where  the  market  ap¬ 
proach  was  used,  the  explanation 
should  include  the  number  of  compa¬ 
rable  sales  used,  their  general  location 
and  type,  the  factors  considered  in  ad¬ 
justing  sales  of  subject  property,  and 
any  other  information  which  would 
help  the  landowner  understand  what 
was  done  to  value  his  property.  A 
statement  that  comparable  sales  of 
similar  properties  were  examined 
without  more  explanation  is  not  suffi¬ 
cient.  Similar  information  should  be 
given  when  any  other  appraisal  tech-  , 
nique  is  used.  Unusual  cases  will  re¬ 
quire  a  more  detailed  explanation. 

(6)  An  identification  of  land  classifi¬ 
cation  categories  (do  not  show  acreage 
breakdown). 

(7)  If  only  a  portion  of  a  property  is 
to  be  acquired,  an  apportionment  of 
the  total  estimated  just  compansation 
for  the  partial  acquisition  between: 

(i)  The  amount  representing  the  just 
compensation  for  the  real  property  to 
be  acquired; 

(ii)  The  amount,  if  any,  representing 
severance  damages  to  the  remainder, 
together  with  a  brief  narrative  de¬ 
scription  of  the  cause  thereof;  and 

(iii)  In,  the  event  “off-setting  bene¬ 
fits”  are  involved,  these  must  be 
shown,  along  with  a  narrative  explana¬ 
tion  and  the  landowner  shall  be  given 
a  “person-to-person”  explanation  by 
the  negotiator. 

(8)  If  the  property  contain  a  dwell¬ 
ing,  the  value  of  said  dwelling  and 
homesite  shall  be  set  forth  separately, 
with  the  statement  that  this  figure 
will  be  used  in  calculating  housing  re¬ 
location  benefits  under  title  II  of  Pub. 
L.  91-646. 

(9)  If  any  building,  structure,  fix¬ 
ture,  or  other  improvement,  compris¬ 
ing  part  of  the  real  property,  has  been 
identified  as  being  owned  by  a  tenant 
who  has  the  right  or  obligation  to 
remove  it  at  the  expiration  of  his 
term,  the  amount  of  the  value  of  such 
building,  structure,  fixture,  or  other 
improvement,  being  the  greater  of: 

(i)  The  amount  which  the  tenant's 
improvement  contributes  to  the  fair 
market  value  of  the  real  property  to 
be  acquired;  or 

(ii)  The  fair  market  value  of  the  ten¬ 
ant’s  improvement  for  removal  from 
the  real  property.  The  basis  of  such 
amount  shall  be  included. 

(c)  Appraisal  reports  or  the  apprais¬ 
er’s  analysis  (complete  breakdown  of 
principal  value  elements)  will  not  be 
revealed  by  the  negotiator  unless  spe-‘ 
cifically  authorized.  Cases  involving 
property  for  which  the  highest  and 
best  use  cannot  be  definitely  estab¬ 
lished,  and  to  which  the  exceptions 

mentioned  in  para,  (a)  of  this  section 
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do  not  apply,  will  be  reported  to 
HQDA  (DAEN-REA)  WASH  DC  20314 
for  specific  instructions.  If  the  land  is 
being  donated,  initial  offers  are  not 
necessary,  and  the  appraisal  will  be 
significant  in  negotiations  only  when 
considering  the  conditions  under 
which  the  donation  is  made  as,  for  ex¬ 
ample,  an  agreed  valuation  for  tax 
purposes.  Negotiations  will  be  based 
on  current  market  values,  which  nor¬ 
mally  means  that  last  offers  will  be 
based  on  appraisals  not  over  six 
months  old.  Exceptions  will  be  re¬ 
quired  in  instances  of  rapid  escalation 
of  values  when  the  appraisal  is  quickly 
outdated  or  in  instances  of  a  relatively 
static  market  or  other  condition  re¬ 
sulting  in  a  minimal  change  in  proper¬ 
ty  values.  In  such  cases  an  explanation 
will  be  necessary. 

(d)  Exceptions— ( 1 )  Corps  Employ¬ 
ees.  If  an  employee  of  the  Corps  of  En¬ 
gineers  has  a  direct  interest  in  a  tract 
of  land  being  acquired  by  the  Corps 
for  public  use,  the  tract  will  be  ac¬ 
quired  by  condemnation.  In  cases  of 
this  nature,  appraisal  reports  should 
be  prepared,  reviewed  and  forwarded 
together  with  a  declaration  of  taking, 
with  the  condemnation  assembly.  The 
negotiator’s  report,  of  course,  will  not 
be  included.  The  Department  of  Jus¬ 
tice  will  be  requested  to  handle  all  fur¬ 
ther  matters  pertaining  to  settlement 
or  trial  of  the  case.  The  Department 
of  Justice  has  agreed  to  accept  full  re¬ 
sponsibility  for  negotiations  and  ap¬ 
proval  of  settlements  or  awards  in 
such  cases,  without  contacting  any 
Corps  personnel  other  than  the  owner 
of  the  interests  being  acquired. 

(2)  Members  of  Congress.  Since, 
under  18  U.S.C.  431  and  432,  members 
of  Congress  who  hold  interests  in  land 
that  is  required  for  project  purposes 
cannot  contract  for  sale  of  such  inter¬ 
ests  to  the  Government,  these  inter¬ 
ests  will  also  be  acquired  by  condem¬ 
nation.  Negotiations  for  acquisition  by 
purchase  or  for  settlement  without 
trial  cannot  be  conducted  by  officers 
or  agents  of  the  United  States.  The  de¬ 
termination  of  just  compensation 
must  be  made  by  judicial  proceedings. 
Appraisal  reports  and  the  condemna¬ 
tion  assembly  should  be  prepared  and 
forwarded  as  set  forth  in  paragraph 
(d)(1)  of  this  section. 

(e)  Negotiating  Guidelines.  (1)  The 
negotiator  should  be  thoroughly  fa¬ 
miliar  with  the  Division  and  District 
negotiating  guidelines  and  should 
study  the  background  data  of  the  proj¬ 
ect,  consisting  of  the  authorizing  act, 
survey  report,  project  document, 
design  memoranda,  etc.;  the  applicable 
appraisal  reports;  tract  ownership , 
data;  preliminary  title  certificates;  and 
other  related  material.  He  should  be 
entirely  familiar  with  the  project  and 
the  owner’s  individual  property  before 
initiating  negotiations. 


(2)  The  owner  shall  be  provided  with 
available  brochures  which  explain  the 
project  and  the  Pub.  L.  91-646  bene¬ 
fits,  together  with  the  written  state¬ 
ment  and  summary  required  by 
§  644.83(b).  The  negotiator  should  ex¬ 
plain  to  the  landowner  the  Govern¬ 
ment’s  requirement  for  the  land,  the 
amount  of  land  required,  the  estate(s) 
to  be  acquired,  the  terms  and  condi¬ 
tions  of  the  Government’s  contract 
form,  and  the  fact  that  relocation  as¬ 
sistance  benefits  may  be  available.  He 
should  furnish  the  landowner  a  copy 
of  a  map  indicating  the  boundaries  of 
that  portion  of  his  land  to  be  acquired, 
where  the  entire  ownership  is  not 
being  acquired  or  where  different  es¬ 
tates  are  being  acquired  in  the  same 
ownership,  specifying  the  estate  in 
each  area. 

(3)  Negotiations  will  be  continued  in 
an  effort  to  obtain  acceptance  of  the 
Government’s  offer  or  a  reasonable 
counteroffer  from  the  landowner,  or 
until  it  is  definitely  determined  that 
such  a  counteroffer  will  not  be  forth¬ 
coming.  It  is  not  intended  that  negoti¬ 
ations  be  continued  until  an  unaccept¬ 
able  counteroffer  is  finally  obtained. 
However,  in  an  effort  to  obtain  a  rea¬ 
sonable  counteroffer  above  the  Gov¬ 
ernment’s  estimate,  the  negotiator 
will,  if  necessary,  take  the  initiative  in 
suggesting  a  series  of  prices  within  a 
range  which,  in  accord  with  the  guide¬ 
lines  discussed  in  §  644.84,  has  been 
predetermined  to  be  reasonable. 

(4)  The  interest  of  both  owners  and 
tenants  must  be  considered  and  pro 
tected.  The  tenant  is  a  proper  party  to 
the  transaction,  and  every  effort  must 
be  made  to  obtain  the  consent  of  the 
landowner  and  tenant  as  to  the  price 
to  be  paid  to  the  tenant  for  his  lease¬ 
hold  interest.  This  can  be  accom¬ 
plished  by  the  tenant’s  execution  of 
ENG  Form  1564,  Consent  to  Offer  to 
Sell  Real  Property,  which  shall  then 
accompany  the  owner’s  offer  to  sell.  In 
cases  where  the  tenant  executes  this 
form,  payment  for  the  tenant’s  inter¬ 
est  can  be  made  to  him  in  the  closing 
of  the  purchase  transaction.  This  pro¬ 
cedure  will  be  followed  whenever  pos¬ 
sible.  An  exception  is  permitted  in 
those  cases  where  the  landowner  and 
tenant  prefer  to  handle  the  matter  as 
a  private  transaction  between  them¬ 
selves.  In  such  cases,  it  should  be  de¬ 
termined  that  a  satisfactory  agree¬ 
ment  has  been  made  by  the  landowner 
and  tenant.  Consideration  should  be 
given  to  any  interest  which  the  tenant 
may  have  in  growing  crops.  This  pro¬ 
cedure  is  also  applicable  to  any  third 
party  having  an  interest  in  the  proper¬ 
ty,  except  through  severance  of  a  sub¬ 
surface  estate. 

(5)  Negotiations  with  landowners 
will  be  conducted  in  a  fair  and  courte¬ 
ous  manner.  The  negotiator  must  not. 
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under  any  circumstances,  resort  to  co¬ 
ercion  or  threats  of  condemnation. 

(6)  The  negotiator  has  no  authority 
to  obligate  the  Government  in  any 
manner  beyond  the  contract  form.  He 
must  refrain  from  oral  promises  or  un¬ 
derstandings  and  include  all  terms  and 
conditions  in  the  contract  form. 

(7)  Although  appraisal  reports 
cannot  be  made  available  for  inspec¬ 
tion  by  a  landowner,  the  various  ele¬ 
ments  of  value  considered  by  the  ap¬ 
praisers  may,  and  should,  be  discussed 
with  the  landowner  to  satisfy  him  that 
all  elements  of  compensable  values 
and  damages  have  been  considered  in 
arriving  at  an  overall  value  for  the 
property  being  acquired.  Care  will  be 
exercised  during  any  discussion  not  to 
reveal  specific  amounts  related  to  any 
elements  considered  in  the  appraisal, 
except  the  acquisition  cost  assigned  to 
the  dwelling  for  purpose  of  calculating 
replacement  housing  payment  under 
Section  203,  Pub.  L.  91-646. 

(8)  Any  interest  in  a  tract  of  land 
sought  to  be  acquired,  or  any  type  of 
relationship  with  the  owner,  disquali¬ 
fies  the  negotiator  from  participating 
in  negotiations  for  the  acquisition  of 
that  particular  tract. 

(9)  An  appraiser  is  not,  under  any 
circumstances,  permitted  to  negotiate 
for  the  acquisition  of  a  tract  of  land 
for  which  he  has  prepared  the  apprais¬ 
al  or  reviewed  it  as  reviewing  apprais¬ 
er. 

(f)  Discussions  With  Landowners.  In 

order  to  avoid  the  creation  of  negotiat¬ 
ing  patterns,  and  keeping  in  mind  that 
counteroffers  must  be  justified  as 
being  just  and  reasonable,  discussions 
with  landowners  should  be  conducted 
without  disclosing  the  extent  of  the 
delegations  and  redelegations  of  au* 
thority  to  accept  counteroffers.  How¬ 
ever,  during  negotiations  on  individual 
tracts,  the  landowners  must  be  advised 
that,  in  the  event  of  condemnation, 
the  deposit  will  be  in  an  amount  no 
less  than  the  approved  appraised 
value,  since  the  question  of  value 
cannot  be  resolved  by  negotiations.  It 
must  further  be  made  clear  that  this 
advice  is  not  in  the  nature  of  a  threat, 
but  is  an  explanation  of  the  statement 
of  policy  directed  by  the  Congress  and 
the  law.  The  negotiator  will  also 
inform  each  owner  that  offers  and 
counteroffers  made  during  negotia¬ 
tions  are  made  without  prejudice  in 
the  event  of  condemnation.  The  nego¬ 
tiator  will  make  a  notation  on  the  Ne¬ 
gotiator’s  Report  to  the  effect  that  he 
has  so  informed  the  owner.  t  - 

(g)  Obtaining  the  Written  Counter¬ 
offer;  Preparation  of  Negotiator’s 
Report  If  the  negotiator  considers 
that  a  counteroffer  in  excess  of  the 
approved  appraised  value  is  in  the 
amount  which  should  be  considered 
for  acceptance,  the  counteroffer  will 
be  reduced  to  writing  on  ENG  Form 


42,  Offer  to  Sell  Real  Property,  or  on 
ENG  Form  2970,  Offer  to  Sell  Ease¬ 
ment,  and  be  properly  executed  by  the 
landowner.  In  such  cases,  a  complete 
written  record  of  negotiations  with  re¬ 
spect  to  each  tract  or  ownership,  as 
appropriate,  will  be  maintained  by 
means  of  ENG  Form  3423,  Negotia¬ 
tor’s  Report,  Part  I.  This  record  will 
state  the  chronological  history  of  ne¬ 
gotiations,  all  elements  considered  in 
evaluating  the  landowner’s  final  coun¬ 
teroffer,  and  the  justification  for  such 
recommendation  in  accordance  with 
§  644.84.  The  justification  will  be  fully 
recorded  in  ENG  Form  3423A,  Negoti¬ 
ator’s  Report,  Part  II,  which  is  a  sepa¬ 
rate  page  of  this  report,  and  which 
will  be  removed  in  the  Office  of  the 
Chief  of  Engineers  prior  to  submitting 
the  counteroffer  assembly  to  higher 
authority  for  approval.  Final  action  on 
the  counteroffer,  either  by  the  Secre¬ 
tary  of  the  Army,  the  Chief  of  Engi¬ 
neers  or  under  the  delegated  authority 
to  Division  and  District  Engineers,  will 
be  entered  on  this  record  as  soon  as 
that  information  is  available. 

§  644.84  Counteroffers. 

(a)  Consideration  of  Counteroffers. 
In  negotiations  with  landowners,  if 
agreement  cannot  be  reached  with  a 
landownel-  as  to  the  purchase  price  es¬ 
tablished  by  the  appraisal,  the  lowest 
price  demanded  by  the  landowner  may 
be  considered  by  the  Division  and  Dis¬ 
trict  Engineer,  and  the  Chief  of  the 
Real  Estate  Division,  on  the  basis  of 
the  following  factors: 

(1)  Variations  in  Appraisals.  In  the 
usual  case,  the  Corps  will  have  the 
opinion  of  only  one  appraiser  with  re¬ 
spect  to  the  market  value  of  the  par¬ 
ticular  tract  of  land.  It  must  be  recog¬ 
nized  that  the  opinion  of  a  second 
equally  competent  appraiser  might  be 
higher  or  lower  than  that  of  the  ap¬ 
praiser  who  appraised  the  property. 
Hence  in  considering  counteroffers  of 
landowners.  Division  and  District  En¬ 
gineers  should  keep  in  mind  that  two 
equally  competent  appraisals  may  re¬ 
flect  reasonably  divergent  opinions  of 
value  as  to  the  same  property.  In¬ 
stances  requiring  two  appraisals  are , 
covered  in  §  644.82(d). 

(2)  Built-in  Costs,  Prior  Counter¬ 
offers,  Settlements  and  Liability  Risks 
of  Proceeding  to  Trial.  It  is  recognized 
that  there  are  certain  Government  ad¬ 
ministrative  costs  and  liability  risks  in¬ 
volved  when  property  is  condemned  by 
the  United  States  and  the  land  value 
is  judicially  determined.  These  items 
are  definite  in  character  but  the 
attendant  costs  will  vary.  “Built-in” 
costs  of  proceeding  to  trial  include, 
but  are  not  limited  to,  the  following 
items:  Salaries  of  all  Government  per¬ 
sonnel  participating  in  trial  prepara¬ 
tion,  pre-trial  hearings,  and  the  actual 
trial;  cost  of  an  additional  appraisal(s); 


witness  fees  of  contract  appraisers  em¬ 
ployed  by  the  Corps  of  Engineers  or 
the  Department  of  Justice;  travel  costs 
of  all  Government  personnel  and  con¬ 
sultants  participating  in  trial  prepara¬ 
tion,  pre-trial  hearings,  and  the  actual 
trial;  and  cost  of  preparing  trial  docu¬ 
ments  and  exhibits.  Consideration 
should  also  be  given  to  prior  counter¬ 
offers  which  have  been  accepted  and 
settlements  approved  prior  to  trial. 
“Liability  risks”  of  proceeding  to  trial 
are  the  amount  of  the  anticipated 
award  over  and  above  the  appraised 
value,  taking  into  consideration  prob¬ 
able  testimony  on  behalf  of  the  Gov¬ 
ernment  and  the  landowners,  as  well 
as  the  history  of  condemnation  awards 
in  the  Federal  court  jurisdiction  in 
which  the  lands  are  located,  and  the 
amount  of  interest  on  a  deficiency 
judgment  which  would  result  from  the 
anticipated  award.  Serious  considera¬ 
tion  of  the  above  factors  may  justify  a 
recommendation  for  authority  to 
accept  a  counteroffer  which  otherwise 
would  appear  to  liberal.  _ 

(3)  Non-Compensable  Elements  of 
Value.  Elements  of  value  based  on  con¬ 
sequential  damages  or  speculative 
values,  as  defined  by  the  Federal 
courts,  may  not  be  recognized  in  con¬ 
sidering  a  landowner’s  counteroffer. 
However,  even  though  a  landowner’s 
counteroffer  might  include  non-com- 
pensable  items  of  value,  favorable  con¬ 
sideration  of  the  counteroffer  may  be 
given  if  it  can  be  justified  on  the  basis 
of  variances  in  appraisals,  built-in 
costs,  and  liability  risks  of  proceeding 
to  trial. 

(4)  Value  of  Reserved  Items.  The  sal¬ 
vage  value  of  improvements  and  the 
value  of  crops  and/or  timber  reserved 
by  the  landowners,  as  provided  in 
§  644.86  (g),  (h),  and  (i),  will  not  be  in¬ 
cluded  in  the  amount  of  the  counter¬ 
offer  in  determining  the  excess  of 
counteroffers  over  appraised  values 
when  applying  the  dollar  and  percent¬ 
age  limitations  in  the  delegations  of 
authority  to  Division  and  District  En¬ 
gineers  for  acceptance  of  counter¬ 
offers.  The  determination  of  the 
excess  will  be  made  on  the  basis  of  the 
appraised  value  of  the  interests  being 
acquired  (including  the  value  of  the 
reserved  items)  compared  to  the  cash 
payment  which  will  be  made  to  the 
landowner  if  the  Government  accepts 
his  counteroffer.  However,  this 
method  of  analyzing  the  counteroffer 
is  intended  for  use  only  in  determining 
the  limitations  of  authority.  The  over¬ 
all  transaction  must  be  in  the  interest 
of  the  United  States  and  not  afford  an 
unwarranted  windfall  to  the  vendor. 

,  (b)  Application  and  Limits  of  Dele¬ 
gated  Authority.  The  negotiating  pro¬ 
cedures  outlined  herein  will  apply  to 
all  acquisitions  by  the  Corps  of  Engi¬ 
neers  for  the  Army  (military  and 
civil).  Air  Force,  Department  of 
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Energy  (DOE),  National  Aeronautics 
and  Space  Administration  (NASA), 
and  other  Federal  agencies  which  uti¬ 
lize  the  services  of  the  Corps  for  acqui¬ 
sition  of  real  estate.  Delegations  of  au¬ 
thority  to  Division  and  District  Engi¬ 
neers  and  to  the  Chiefs  of  their  Real 
Estate  Divisions  to  accept  offers  in 
excess  of  the  appriased  valuation  have 
been  made.  Offers  which  do  not 
exceed  the  approved  appraised  value 
may  be  accepted  by  authorized  Divi¬ 
sion  and  District  personnel  regardless 
of  the  amount.  Other  offers  will  be 
handled  as  outlined  in  the  paragraphs 
which  follow. 

(c)  Exercise  of  Delegated  Authority. 
The  approval  of  a  couhteroffer  over 
the  appraised  value,  but  within  the  au¬ 
thority  redelegated  to  Divisions  and 
Districts,  will  be  evidenced  by  the  Di¬ 
vision  Engineer,  the  District  Engineer, 
the  Chief  of  the  Real  Estate  Division, 
or  the  incumbent  of  the  position  to 
which  redelegations  have  been  made, 
in  one  of  the  following  manners: 

(1)  Manually  accepting,  on  behalf  of 
the  United  States,  the  offer  to  sell,  as 
provided  in  §  644.87;  or 

(2)  Manually  executing  a  dated  nota¬ 
tion  of  approval  of  the  purchase  price, 
to  be  placed  in  the  tract  file,  prefer¬ 
ably  on  the  original  of  the  Negotia¬ 
tor’s  Report  (§  644.83(g)). 

(d)  Submission  of  Counteroffers  to 
the  Chief  of  Engineers.  Recommenda¬ 
tions  for  the  grant  of  authority  to 
accept  counteroffers  which  are  consid¬ 
ered  reasonable,  but  which  cannot  be 
accepted  by  the  Division  Engineer,  the 
District  Engineer,  or  the  Chief  of  the 
Real  Estate  Division,  within  the  limi¬ 
tations  of  delegated  authority,  will  be 
submitted  to  HQDA  (DAEN-REA) 
WASH  DC  20314  for  consideration. 
Negotiator's  Reports,  prepared  in  ac¬ 
cordance  with  §  644.83(g)  will  accom¬ 
pany  this  submission;  the  contents 
thereof  need  not  be  repeated  in  the 
transmittal  letter  or  in  forwarding  in¬ 
dorsements.  The  assembly  will  consist 
of  the  forwarding  correspondence  and 
the  Negotiator’s  Report,  with  any  ad¬ 
ditional  material  needed  to  support 
the  recommendation  of  the  Division 
and  District  Engineer.  An  analysis 
should  be  made  of  this  offer  as  com¬ 
pared  with  other  counteroffers  accept¬ 
ed  for  the  project,  as  well  as  with  re¬ 
sults  in  condemnation  cases  settled 
before  trial.  Signed  offers  will  not  be 
forwarded  unless  they  contain  devi¬ 
ations  requiring  approval  by  the  Chief 
of  Engineers.  Appraisal  reports  are 
helpful  and  may  be  necessary  refer¬ 
ence  for  proper  consideration  of  the 
recommendation.  In  the  event  the  ap¬ 
praisal  report  was  approved  by  HQDA 
(DAEN-REA).  the  forwarding  letter 
should  refer  to  the  approval  corre¬ 
spondence  and  data.  It  will  not  be  nec¬ 
essary  to  enclose  copies  of  the  apprais¬ 
al  report.  Where  only  a  portion  of  an 
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ownership  is  required,  information 
should  be  furnished  in  the  Negotia¬ 
tor’s  Report  or  in  the  transmittal  cor¬ 
respondence  (1)  as  to  whether  or  not 
the  remainder  portion  is  considered  to 
be  an  uneconomic  remnant  and  (2)  if 
so,  as  to  whether  or  not  an  offer  was 
made  to  acquire  the  entire  property. 
Further,  a  statement  is  required  as  to 
whether  or  not  it  is  considered  that 
the  acquisition  will  have  any  adverse 
effect  on  the  acquisition  of  the  re¬ 
maining  land  required  for  the  project. 

§  644.85  Genera! Negotiation  Procedures. 

(a)  Provisions  of  Military  Construc¬ 
tion  Appropriation  Act 

(1)  Section  108  of  the  Military  Con¬ 
struction  Appropriation  (MCA)  Act  of 
1978  (Pub.  L.  95-101)  provides  that  no 
part  of  the  funds  provided  in  the  Act 
shall  be  used  for  purchase  of  land  or 
easements  in  excess  of  the  value  as  de¬ 
termined  by  the  Corps  of  Engineers, 
except: 

(1)  Where  there  is  a  determination  of 
value  by  a  Federal  Court;  or 

(ii)  Purchases  negotiated  by  the  At¬ 
torney  General  or  his  designee;  or 

(iii)  Where  the  estimated  value  is 
less  than  $25,000;  or 

(iv)  As  otherwise  determined  by  the 
Secretary  of  Defense  to  be  in  the 
public  interest. 

(2)  The  above  wording,  except  for 
paragraph  (a)GXiv)  of  this  section, 
constitutes  a  limitation  on  accepting 
or  submitting  a  recommendation  for 
approval  of  a  counteroffer  in  excess  of 
the  appraised  value.  Paragraph 
(aXIXiv)  brings  military  acquisition 
within  the  general  acquisition  policy 
required  under  Pub.  L.  91-646.  Future 
MCA  Acts  should  be  carefully  exam¬ 
ined  to  determine  if  any  limitations  on 
acquisition  have  been  restored. 

(b)  Local  Cooperation  Projects.  The 
participation  of  a  non-Federal  agency 
in  a  federally-assisted  project  will  be 
in  accord  with  Section  221  of  Pub.  L. 
91-611  and  Subpart  J  (to  be  pub¬ 
lished).  Acquisition  of  real  property  by 
a  non-Federal  agency  will  be  in  accord 
with  Sections  210  and  305  of  Pub.  L. 
91-646  and  this  chapter. 

(c)  Negotiations  on  the  Basis  of 
Ownership;  “ Package-Deal ”  Negotia¬ 
tions.  (1)  Normally,  negotiations  for 
all  interests  in  all  tracts  which  are 
being  acquired  from  one  parent  owner¬ 
ship  will  be  negotiated  at  one  time. 
These  tracts  will  usually  consist  of  all 
those  to  which  the  same  basic  tract 
number  has  been  assigned.  Exceptions 
may  be  made  only  where  negotiations 
for  some  of  the  tracts  in  a  series  must 
be  accomplished  to  obtain  possession, 
or  for  other  critical  reasons.  Piecemeal 
acquisition  must  be  avoided  if  at  all 
possible. 

(2)  When  more  than  one  tract  is  op¬ 
erated  by  the  owner  as  a  unit,  negotia¬ 
tions  should  take  place  on  the  two  or 


more  tracts  or  groups  of  tracts,  wheth¬ 
er  or  not  they  bear  the  same  basic 
tract  number. 

(3)  In  cases  where  an  owner  insists 
on  a  “package-deal”  negotiation  on  all 
tracts  in  the  same  ownership,  or 
having  at  least  one  common  owner, 
the  negotiations  will  be  considered  as 
one  transaction. 

(4)  Tracts  which  are  in  the  same 
ownership,  but  which  are  not  operated 
as  a  unit,  should,  unless  the  owner  de¬ 
sires  otherwise,  be  negotiated  sepa¬ 
rately,  on  the  basis  of  the  separate  ap¬ 
praisals  which  would  be  prepared  in 
this  type  of  case. 

(5)  Under  subparagraphs  (1),  (2), 
and  (3)  of  this  paragraph,  the  limita¬ 
tions  of  authority  to  accept  counter¬ 
offers  will  be  applied  to  the  entire 
transaction. 

(d)  Acquisition  by  Condemnation  if 
Negotiations  Fail.  As  soon  as  it  is  de¬ 
termined  that  a  satisfactory  agree¬ 
ment  cannot  be  reached  after  full  con¬ 
sideration  of  all  reasonable  counter¬ 
offers  received,  action  will  be  prompt¬ 
ly  taken  to  acquire  the  property  by 
condemnation  proceedings,  including 
the  filing  of  a  declaration  of  taking,  in 
order  to  make  funds  available  to  the 
landowner  and  to  maintain  the  project 
acquisition  schedule.  The  landowner 
should  be  advised  in  writing,  suffi¬ 
ciently  in  advance  of  the  submission  of 
the  condemnation  assembly  to  the 
Chief  of  Engineers,  that  condemna¬ 
tion  proceedings  will  be  recommended 
and  the  reason  therefor.  Condemna¬ 
tion  assemblies  will  include  copies  of 
the  Negotiator’s  Reports  or  other  writ¬ 
ten  records  of  negotiations.  The  esti¬ 
mated  compensatjon  to  be  deposited  in 
the  registry  of  the  Federal  District 
Court  with  the  filing  of  a  declaration 
of  taking  will  be  in  the  amount  of  the 
approved  appraisal. 

§  644.86  Exceptions  and  Reservations. 

(a)  General.  Prior  to  the  enactment 
of  Pub.  L.  91-646,  the  Corps  encom¬ 
passed  a  very  generous  policy  of  prior¬ 
ity  leasing  with  respect  to  former 
owners  and  tenants,  in  order  to  ease 
the  burden  of  people  who  had  to  relo¬ 
cate  because  of  the  Corp^’  projects. 
Recognizing  the  inadequacies  of  the 
well-intentioned  attempts  by  acquiring 
agencies  to  make  whole  the  former 
landowner  or  tenant,  the  Congress  en¬ 
acted  Pub.  L.  91-646  which  was  ap¬ 
proved  on  January  2.  1971.  It  would 
appear  that  the  Congress  intended 
that  such  law  provide  for  the  fair  and 
equitable  treatment  of  persons  who 
are  displaced,  without  having  to  rely 
on  interim  measures,  such  as  priority 
leasing,  to  ease  the  inevitable  reloca¬ 
tion.  In  House  Report  91-1656,  the 
Committee  on  Public  Works  of  the 
House  of  Representatives  noted  the 
likelihood  that  adequate  housing  may 
not  be  available  readily  and  indicated 
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this  as  its  reason  for  including  the  pro¬ 
vision  in  the  law  that  satisfactory  re¬ 
placement  housing  must  be  available 
before  displacement.  In  view  of  this,  it 
is  incumbent  on  the  District  Engineer 
to  be  opportune  in  seeking  out  replace¬ 
ment  housing  and  to  be  judicious  in 
t  he  early  relocation  of 'owners  and  ten¬ 
ants  before  market  changes  eliminate 
any  available  supply  of  replacement 
homes.  It  is  also  essential  that  the  Dis¬ 
trict  Engineer  be  diligent  in  providing 
the  required  relocation  assistance  ad¬ 
visory  services  and  benefits  authorized 
by  the  law. 

(b)  Possession  by  Government.  It 
will  be  the  objective  of  the  District 
Engineer  to  have  the  premises  vacated 
and  to  cause  unneeded  improvements 
to  be  removed  at  the  earliest  practica¬ 
ble  date  and  conform  to  the  Congres¬ 
sional  intention  expressed  above.  In 
addition  to  the  above,  reasons  for  this 
objective  are: 

(1)  To  provide  for  the  expeditious 
payment  of  benefits  to  former  owners 
and  tenants; 

(2)  To  complete  administration  of 
the  actual  relocation  of  owners  and 
tenants  in  a  timely  manner; 

(3)  To  avoid  maintenance  and  secu¬ 
rity  problems  with  respect  to  acquired 
improvements; 

(4)  To  prevent  vandalism,  trespass¬ 
ing  and  poaching  with  respect  to  ac¬ 
quired  improvements; 

(5)  To  avoid  any  implication  that 
former  owners  or  tenants  may  be  per¬ 
mitted  to  remain  indefinitely  on  the 
federally  acquired  property; 

(6)  To  cause  land  to  be  leased  on  the 
basis  of  the  most  practicable  size  and 
configuration  rather  than  on  the  basis 
of  the  size  of  the  units  acquired; 

(7)  To  permit  the  general  public  to 
bid  for  the  lease  of  federally  owned 
land  rather  than  restricting  the  privi¬ 
lege  of  leasing  to  the  former  owner  or 
tenant;  and 

(8)  To  avoid  a  backlog  of  incomplete 
actions  when  construction  or  flooding 
is  imminent  or  the  land  is  otherwise 
required. 

(c)  Possession  Reserved  to  Former 
Owners  and  Tenants.  It  is  considered 
that  the  policy  of  granting  priority 
leases  to  former  owners  and  tenants 
has  been  overridden  by  the  enactment 
of  Pub.  L.  91-646.  Accordingly,  this 
policy  is  being  phased  out,  and  where 
applicable,  the  acquisition  agreement 
will  set  forth  the  dates  agreed  upon 

*  for  the  vacation  of  the  premises  by  the 
owner  and  tenant  without  commit¬ 
ments,  express  or  implied,  as  to  the 
leasing  of  the  premises  after  such 
dates.  Procedure  for  providing  for  ven¬ 
dor’s  continued  possession  after  the 
Government’s  acquisition  is  covered  in 
Paragraph  (1)  of  this  section. 

(d)  Outstanding  Rights.  (1)  When 
the  United  States  is  acquiring  title 


subject  to  outstanding  rights,  the 
offer  will  differentiate  between: 

(1)  Property  which  the  vendor  is  ex¬ 
cepting  or  rights  which  he  is  reserving 

*  and  which  are  created  for  the  first 
time;  and 

(ii)  Rights  which  third  parties  have 
acquired  in  the  past,  generally  re¬ 
ferred  to  as  outstanding  rights  in  third 
parties. 

(2)  Exceptions  or  reservations  of 
rights  which  the  vendor  may  retain, 
without  interfering  with  the  construc¬ 
tion  or  operation  of  the  project,  will 
be  set  forth  in  the  offer  and  deed  by  a 
clause  following  the  description,  begin¬ 
ning  with  the  words:  “Except¬ 
ing  *  *  •”  or  “Reserving  •  *  Any 
other  outstanding  rights,  subject  to 
which  the  United  States  is  acquiring 
title,  held  by  third  parties  will  be  set 
forth  in  the  offer  and  deed  by  a 
clause,  following  the  description,  be¬ 
ginning  with  words,  “Said  premises  are 
conveyed  subject  to  •  •  Negotia¬ 
tions  with  the  surface  owner  will  in¬ 
clude  the  owner’s  interest  in  the  sub¬ 
surface,  unless  acquisition  of  a  lesser 
interest  has  been  authorized  by  direc¬ 
tive  or  specific  approvals.  These  nego¬ 
tiations  will  not  include  interest  sev¬ 
ered  and  outstanding  in  third  parties 
by  purchase  or  lease,  unless  the  sur¬ 
face  owner  agrees  to  remove  the  out¬ 
standing  interest  or  agrees  to  obtain  a 
subordination  from  the  holder  of  the 
outstanding  interest  if  that  is  consist¬ 
ent  with  the  acquisition  plan.  If  nego¬ 
tiations  with  the  surface  owner  are 
successful,  an  Offer  to  Sell  will  be  ob¬ 
tained,  reciting  the  outstanding  inter¬ 
est  in  the  “Subject  to’’  paragraph  of 
the  form,  unless  the  surface  owner  has 
agreed  to  remove  the  outstanding  in¬ 
terest  (or  obtain  a  subordination,  if  ap¬ 
propriate),  in  which  case  the  Offer  to 
Sell  must  recite  specifically  that  the 
surface  owner  is  assuming  this  obliga¬ 
tion.  In  order  to  carry  out  the  require¬ 
ments  of  this  paragraph,  the  title  evi¬ 
dence  must  be  examined  prior  to  nego¬ 
tiations  or,  in  any  event,  prior  to  ac¬ 
ceptance  of  the  Offer  to  Sell. 

(e)  Right  to  Repurchase  Prohibited. 
In  no  case  will  an  offer  be  obtained  in 
which  the  vendor  reserves  the  right  to 
repurchase  the  property.  Such  a  reser¬ 
vation  would  be  contrary  to  the  Feder¬ 
al  Property  and  Administrative  Serv¬ 
ices  Act  of  June  30,  1949,  63  Stat.  377, 
40  U.S.C.  471,  et  seq. 

(f)  General  Reservation  Guidelines. 
(1)  Reservations  of  the  right  to 
remove  crops,  timber,  buildings,  and 
improvements  during  a  specified 
period  will  not  be  permitted  without 
express  approval  of  the  Division  or 
District  Engineer  on  civil  works  proj¬ 
ects,  the  Army  or  Air  Force  using  serv¬ 
ice  on  military  projects;  or  the  Federal 
agency,  if  other  than  the  Army  or  Air 
Force,  for  which  the  land  is  being  ac¬ 
quired. 


(2)  At  the  time  of  the  approval  of 
the  acquisition  by  the  Chief  ol  Engi¬ 
neers,  a  determination  will  generally 
have  been  made  as  to  whether  subsur¬ 
face  rights  and/or  water  rights  will  be 
acquired  or  left  outstanding.  Acquisi¬ 
tion  will  be  on  the  basis  Of  such  deter¬ 
mination  and  as  outlined  below.  Lands 
will  be  acquired  subject  to  minerals, 
oil  and  gas  rights  or  other  similar  in¬ 
terests  severed  and  outstanding  in 
third  parties  by  purchase  or  lease  and 
as  approved  by  the  Chief  of  Engineers. 

(3)  Where  it  is  not  possible  to  ac¬ 
quire  or  subordinate  an  outstanding 
interest  by  negotiation  and  the  inter¬ 
est  will  not  interfere  with  the  oper¬ 
ation  of  the  project,  consideration 
may  be  given  to  obtaining  a  waiver 
from  the  Office  of  the  Chief  of  Engi¬ 
neers  on  the  basis  of  taking  a  calculat¬ 
ed  risk  rather  than  resorting  to  con¬ 
demnation  (Paragraph  (k)  of  this  sec¬ 
tion).  Waivers  will  be  considered  on  a 
tract-by-tract  basis  or  on  a  project  seg¬ 
ment  basis.  Since  such  waivers  involve 
several  elements  of  the  Office  of  the 
Chief  of  Engineers  (Civil  Works  or 
Military  Construction  as  well  as  Real 
Estate),  the  basis  for  the  calculated 
risk  must  be  fully  explained. 

(4)  Concurrently  with  the  negotia¬ 
tions  to  acquire  from  the  surface 
owner,  negotiations  should  be  opened 
with  the  owner  of  the  subsurface 
rights  or  other  interests  severed  and 
outstanding  in  third  parties  by  pur¬ 
chase  or  lease  and  required  for  the 
project,  unless  these  interests  are  held 
in  “block  ownership.”  Block  ownership 
exists  where  a  person,  corporation,  or 
other  entity  owns  subsurface  or  other 
interests  in  connection  with  more  than 
one  surface  tract  and  in  sufficient 
amount  for  the  entire  interest  holding 
to  have  added  value,  for  operational  or 
other  reasons,  because  it  is  in  a  block 
ownership.  In  other  words,  block  own¬ 
ership  exists  when  the  acquisition  of  a 
part  of  the  block  would  require  the  as¬ 
sessment  of  severance  damage,  even  if 
the  value  of  the  interest  or  the 
amount  of  the  severance  damage 
would  be  in  a  nominal  amount.  On 
this  basis,  subsurface  or  other  inter¬ 
ests  need  not  be  contiguous  to  consti¬ 
tute  a  block  ownership.  Block  owner¬ 
ship  interests  will  not  be  acquired  (or 
subordinated)  piecemeal. 

(5)  Acquisition  of  the  required  inter¬ 
ests,  including  subordination,  held  in 
block  ownership  should  be  started  as 
soon  as  the  extent  of  an  operational 
unit  is  determined.  As  stated  in  Para¬ 
graph  (f)(4)  of  this  section,  all  inter¬ 
ests  in  a  tract  of  land  should  be  ac¬ 
quired  at  one  time  or  as  close  in  time 
as  possible.  Dual  acquisitions  of  entire 
areas,  one  for  surface  rights  and  then 
for  subsurface  interests,  should  be 
avoided  and  acquisition  of  separate  in¬ 
terests  should  be  scheduled  to  coin¬ 
cide. 
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(g)  Reservation  of  Buildings  and  Im¬ 
provements.  The  reservation  by  ven¬ 
dors  of  the  right  to  remove  buildings 
and  improvements  will  be  permitted 
under  the  following  conditions: 

(1)  Where  {he  Division  or  District 
Engineer,  in  civil  works  projects,  the 
using  service  in  Army  and  Air  Force 
projects,  or  the  Federal  agency,  if 
other  than  the  Army  or  Air  Force,  for 
which  the  land  is  being  acquired,  has 
determined  that  they  will  not  be 
needed  for  the  purpose  of  the  project; 

(2)  The  consideration  to  the  Govern¬ 
ment  for  the  reservation  will  be  an 
amount  negotiated  at  not  less  than 
the  appraised  salvage  value  of  the 
building  and  improvements  which  are 
reserved,  and  such  amount  will  be  de¬ 
ducted  from  the  negotiated  price  at 
the  time  of  negotiation  prior  to  execu¬ 
tion  of  the  offer; 

(3)  Where  a  reservation  is  permitted, 
the  following  clause  will  be  inserted  in 
the  offer,  following  the  description  of 
the  land: 

Excepting  and  reserving  to  the  Vendor  the 
right  to  remove  (enter  description  of  build¬ 
ings)  on  or  before  -  19  — ,  which  the 

Vendor  agrees  not  to  relocate  on  other  land 
to  be  acquired  for  the  project;  provided, 
however,  that,  in  the  event  that  the  said 
buildings  and  improvements  are  not  com¬ 
pletely  removed  on  or  before  said  date,  the 
right  of  removal  shall  terminate  automati¬ 
cally.  and  the  United  States  shall  have  a 
good  and  indefeasible  title  to  said  buildings 
and  improvements  which  remain  without 
notice  to  the  Vendor;  and  provided  further 
that,  in  the  event  said  buildings  and  im¬ 
provements  are  relocated  on  other  land  to 
be  acquired  for  the  project,  the  United 
States  shall  have  good  and  indefeasible  title 
to  said  buildings  and  improvements  without 
notice  or  further  compensation  to  the 
Vendor. 

The  date  on  which  the  buildings  or 
improvements  must  be  removed  must 
be  fixed  so  that  there  is  no  interfer¬ 
ence  with  ccntruction  or  carrying  out 
the  mission  of  the  project.  The  date 
for  the  removal  should  allow  a  reason¬ 
able  time  for  removal  of  the  improve¬ 
ments,  usually  not  more  than  90  days, 
except  that  for  valid  reasons  the  Divi¬ 
sion  or  District  Engineer  may  grant  an 
extension  of  time  for  removal.  The 
right  to  remove  such  buildings  cannot 
be  prolonged  indefinitely  and  certain¬ 
ly  such  right  cannot  survive  the  limit¬ 
ed  right  of  possession  reserved  to 
former  owners  and  tenants  as  provided 
in  Paragraph  (c)  of  this  section. 

(h)  Reservation  of  Growing  Crops. 

(1)  The  reservation  by  the  owners  of 
the  right  to  harvest  and  remove  grow¬ 
ing  crops  should  be  encouraged  in 
order  to  conserve  land  acquisition 
funds  and  to  avoid  the  costs  irfeident 
to  disposal  of  crops  by  the  Govem- 
meht,  whenever  there  is  a  probability 
that  possession  of  the  land  will  not  be 
required  prior  to  the  harvest  season. 

(2)  Where  a  reservation  is  permitted, 
the  following  clause  will  be  inserted  in 


the  offer,  following  the  description  of 
the  land:  “Reserving  to  the  vendor  the 
right  to  harvest  all  of  the  growing 
crops  located  on  the  above  described 

land  on  or  before  -  19—.  In  the 

event  the  crops  are  not  harvested  on 
or  before  said  date,  the  right  of  remov¬ 
al  shall  terminate  automatically,  and 
the  United  States  shall  have  a  good 
and  indefeasible  title  to  said  crops, 
without  notice  to  the  vendor.”  the 
date  on  which  the  crops  must  be  re¬ 
moved  must  be  fixed  so  that  there  is 
no  interference  with  construction  or 
carrying  out  the  mission  of  the  proj¬ 
ect. 

(3)  The  consideration  to  the  Govern¬ 
ment  for  the  reservation  will  be  an 
amount  not  less  than  the  appraised 
value  of  the  crops  as  of  the  date  of 
surrender  of  possession  as  disclosed  by 
an  approved  appraisal  report,  and 
such  amdunt  will  be  deducted  from 
the  purchase  price  at  the  time  of  prep¬ 
aration  and  execution  of  the  offer. 

(4)  Where  a  tenant  has  an  interest  in 
growing  crops,  the  value  of  his  interest 
must  be  fixed  by  use  of  ENG  Form 
1564,  Consent  to  Offer  to  Sell  Real 
Property,  which  provides  that  the 
value  of  the  tenant’s  interest,  as 
agreed  upon  by  the  landowner  and 
tenant,  will  be  paid  from  the  purchase 
price  for  the  land.  The  use  of  this 
form  not  only  protects  the  tenant  but, 
in  addition,  provides  a  simple  method 
for  extinguishing  rights  which  the 
United  States  is  legally  bound  to  rec¬ 
ognize.  Where  a  tenant  wishes  to  re¬ 
serve  the  right  to  remove  crops,  it 
must  be  done  in  the  name  of  the  land- 
owner,  and  in  like  manner.  To  accom¬ 
plish  the  foregoing,  any  other  form  is 
satisfactory,  in  lieu  of  ENG  Form 
1564,  as  long  as  closing  requiregients 
are  satisfied. 

(1)  Reservation  of  Timber.  (1)  The 
reservation  of  the  right  to  remove 
timber  by  vendors  will  be  permitted 
only  with  the  express  approval  of  the 
Division  or  District  Engineer,  with  the 
concurrence  of  the  using  service  in 
cases  other  than  civil  works  projects  of 
the  Corps  of  Engineers. 

(2)  Reservation  of  the  right  to 
remove  timber  will  be  handled  in  sub¬ 
stantially  the  same  manner  as  that  de¬ 
scribed  for  the  reservation  of  buildings 
and  improvements.  If  owned  by  a  third 
party,  ENG  Form  1564  will  be  used  in 
the  same  manner  as  for  crops  unless 
the  timber  interests  are  held  in  block 
ownerships.  The  consideration  to  the 
Government  for  the  reservation  will 
be  an  amount  not  less  than  the  ap¬ 
praised  value  of  the  timber,  giving  full 
weight  to  any  unusual  difficulty  in 
harvesting  and  transporting  which  are 
caused  by  the  size,  shape  and  location 
of  the  stand  reserved,  time  limitations 
for  removal,  clearing  requirements 
over  the  above  those  normally  in¬ 
volved  in  prudent  harvesting,  and  sim¬ 


ilar  factors.  If  necessary,  the  stand  re¬ 
served  will  be  re-appraised  on  this 
basis.  An  amount  not  less  than  this  ap¬ 
praised  value  will  be  deducted  from 
the  purchase  price  at  the  time  of  prep-.  ,i 
aration  and  execution  of  the  offer.  rq 

(3)  Where  a  reservation  is  permitted,  d 
the  following  clause  will  be  inserted  in 
the  offer  following  the  description  of 
the  land:  “Reserving  to  the  vendor  4-he 
right  to  cut  and  remove  on  or  before 

- 19—,  all  trees  in  excess  of - 

inches  in  diameter  at  breast  height 
(DBH)  located  on  the  above-described 
land.  In  the  event  the  timber  is  not  re¬ 
moved  on  or  before  said  date,  the  right 
of  removal  shall  terminate  automati¬ 
cally,  and  the  United  States  shall  have 
a  good  and  indefeasible  title  to  said 
timber,  without  notice  to  the  vendor.” 

(j)  Coal,  Oil,  Gas  or  Other  Minerals. 
Acquisition  of  land  or  interests  therm 
for  project  purposes  will  usually  in¬ 
clude  the  subsurface  as  well  as  the  sur¬ 
face,  except  in  areas  where  minerals 
have  more  than  a  nominal  'value. 
When  the  mineral,  oil  and  gas  rights 
have  an  identifiable  value  or  are  the 
subject  of  separate  estates  in  the  land, 
such  mineral,  oil  and  gas  rights  will 
not  be  acquired  except  where  the  de¬ 
velopment  thereof  would  interfere 
•  with  project  purposes,  but  mineral 
rights  not  acquired  will  be  subordinat¬ 
ed  to  the  Government’s  right  to  regu¬ 
late  their  development  in  a  manner 
that  will  not  interfere  with  the  pri¬ 
mary  purposes  of  the  project,  includ¬ 
ing  public  access,  and  not  be  inimica- 
ble  to  the  environment.  This  is  cov¬ 
ered  in  more  detail  in  Subpart  A.  It  is 
essential,  however,  in  many  acquisi¬ 
tions  that  the  subsurface  rights  be  ac¬ 
quired.  In  others,  where  these  rights 
need  not  be  extinguished,  provision 
must  be  made  in  the  offer  the  deed  to 
subordinate  such  rights  to  project  re¬ 
quirements,  by  excluding  the  owners 
of  such  rights  from  the  area,  or  limit¬ 
ing  exercise  of  such  rights  so  that  they 
will  not  interfere  with  the  primary 
purposes  of  the  project,  including 
public  access.  The  following  guidelines 
are  applicable  in  these  cases: 

(1)  Where  it  has  been  determined 

that  subsurface  rights  in  the  vendor, 
or  outstanding  in  third  parties,  must 
be  acquired,  extinguished  or  subordin¬ 
ated,  such  arrangements  will  be  made 
in  the  course  of  obtaining  an  offer  for 
the  surface  or  subsurface  interests. 
Where  the  negotiations  for  acquisi¬ 
tion,  extinguishment  or  subordination 
of  subsurface  rights  will  be  delayed, 
and  it  is  considered  advisable  to  pro¬ 
ceed  with  surface  acquisition  to  keep 
pace  with  project  requirements,  appro¬ 
priate  recommendations  and  justifica¬ 
tion  will  be  submitted  to  HQDA 
(DAEN-REA)  WASH  DC  20314  for  ap¬ 
proval.  *  j 

(2)  If  the  owners  of  the  surface  and 
subsurface  rights  are  agreeable,  the 
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separate  interests  can  be  acquired  in  a 
single  transaction  by  use  of  ENG 
Form  1564,  Consent  to  Offer  to  Sell 
Real  Property.  This  method  is  the 
most  desirable  one,  and,  if  used,  the 
purchase  price  in  the  offer  will  cover 
both  the  surface  and  subsurface  inter¬ 
ests  and  the  offer  will  not  be  taken 
“subject  to”  the  subsurface  rights. 

(3)  Subordination  of  the  subsurface 
interest  based  upon  the  value  of  the 
minerals  in  place  and  which  will  allow 
continued  production  by  the  mineral 
owner  or  lessee  must  be  pursuant  to 
such  terms  as  will  safeguard  the  Gov¬ 
ernment’s  interest  and  preclude  a 
windfall  to  the  mineral  Qwner  or 
lessee.  Value  of  the  minerals  in  place 
will  not  exceed  the  recoverable  portion 
of  said  minerals  using  agreed  upon 
production  methods.  See  Subpart  A 
for  detailed  treatment  in  the  section 
pertaining  primarily  to  Real  Estate 
Design  Memoranda. 

(4)  When  the  third-party  owner  of 
subsurface  rights  refuses  to  enter  into 
an  agreement  as  contemplated  in  sub- 
paragraph  (2)  of  this  paragraph,  the 
title  to  the  surface  estate  may  be  ac¬ 
quired  separately,  and  the  subsurface 
rights  outstanding  in  third  parties  ac¬ 
quired  as  a  separate  transaction.  The 
offer  for  the  acquisition  of  the  surface 
estate  will  provide  for  the  conveyance 
of  all  interests  of  the  surface  owner  in 
and  to  the  subsurface  estate,  as  well  as 
all  surface  rights,  and  provide  for 
taking  “subject  to”  the  subsurface 
rights  outstanding  in  third  parties.  In 
such  cases,  the  negotiations  described 
in  §644.83  will  be  conducted  on  the 
basis  of  the  approved  appraisal,  less 
the  appraised  value  of  the  outstanding 
subsurface  rights. 

(5)  Where  it  has  been  determined 
that  the  subsurface  rights  and  inter¬ 
ests  therein  need  not  be  acquired,  but 
the  owners  of  such  rights  must  be  ex¬ 
cluded  from  the  area,  and  the  owner 
of  the  surface  is  the  owner  of  the  sub¬ 
surface  estate,  the  offer  will  contain  a 
clause  providing  that  he  relinquish, 
for  the  period  that  title  to  the  tract  is 
vested  in  the  Government,  all  rights  to 
enter  upon  the  lands  covered  by  the 
offer  or  that  he  will  limit  entry  and 
exploration  in  a  named  manner  so  as 
not  to  interfere  with  the  operation  of 
the  project.  If  third  parties  own  sub¬ 
surface  rights  or  interests,  a  similar 
waiver  of  the  exercise  of  such  rights 
must  be  procured  from  all  third  par¬ 
ties  having  any  interest  in  the  subsur¬ 
face  estate,  whether  as  lessees  or  as¬ 
signees.  The  waiver  by  third  parties 
must  be  obtained  at  the  time  the  offer 
is  procured  for  the  surface  estate, 
unless  these  subsurface  interests  are 
held  in  block  ownership. 

(k)  Title  Exceptions— Administrative 
Waivers.  (1)  A  distinction  should  be 
made  between  those  title  defects,  ob¬ 
jections,  liens  or  encumbrances  which. 


RULES  AND  REGULATIONS 

if  not  eliminated,  might  possibly 
defeat  or  adversely  affect  the  Govern¬ 
ment’s  title,  and  those  interests  in  the 
property  owned  by  parties  other  than 
the  grantor.  All  encumbrances,  de¬ 
fects,  and  outstanding  interests  which 
cannot  be  waived  under  Paragraphs 
(k)  (2),  (3),  and  (4)  of  this  section  must 
be  eliminated  or  a  waiver  of  the  defect 
secured  from  the  Attorney  General. 

(2)  Title  may  be  taken  subject  to  an 
outstanding  third  party  interest  which 
has  been  administratively  waived.  Re¬ 
quests  for  administrative  waivers  shall 
be  submitted  to  HQDA  (DAEN-REA) 
WASH  DC  20314  for  consideration,  to¬ 
gether  with  recommendations  from 
Division  and  District  Engineers.  The 
recommendation  for  waiver  should  be 
coordinated  with  the  using  agency,  if 
other  than  Department  of  the  Army 
land  (military  or  civil  works),  and 
should  be  accompanied  by  a  certificate 
signed  by  the  Chief,  Real  Estate  Divi¬ 
sion  or  the  Chief  Appraiser,  certifying 
that  the  outstanding  interest  has  no 
contributory  value  to  the  estate  being 
acquired  and  will  not  interfere  with 
the  purpose  for  which  the  property  is 
being  acquired. 

(3)  It  has  previously  been  adminis¬ 
tratively  determined  that  all  lands  for 
Department  of  the  Army  (military  or 
civil  works)  or  Air  Force  projects  may 
be  acquired  “subject  to  existing  ease¬ 
ments  for  public  roads,  public  high¬ 
ways,  public  utilities,  railroads  and 
pipelines,”  and  “to  the  reservations, 
exceptions  and  any  other  outstanding 
rights  contained  in  or  referred  to  in 
patents  issued  by  tlie  United  States,” 
and  also  “to  water  rights,  claims  or 
title  to  water,  if  any,  or  other  similar 
title  exceptions.”  A  decision  as  to 
whether  any  of  these  exceptions 
should  be  eliminated  is  the  responsi¬ 
bility  of  the  Division  or  District  Engi¬ 
neer,  after  coordination  with  the  using 
service  if  other  than  the  Department 
of  the  Army.  If  such  interests  are  to 
be  left  outstanding,  they  should  be  in¬ 
cluded  in  the  “subject  to”  clause  of 
the  Offer  to  Sell. 

(4)  Offers  to  Sell  may  be  accepted 
subject  to  subsurface  mineral  interests 
owned  by  third  parties  in  accordance 
with  §  644.86(d).  In  such  case,  the 
“subject  to”  clause  of  the  Offer  to  Sell 
should  recite  the  specific  interest 
which  is  being  left  outstanding.  Where 
it  is  not  possible  to  acquire  or  subordi¬ 
nate  an  outstanding  subsurface  inter¬ 
est  by  negotiations  and  the  outstand¬ 
ing  interest  will  not  interfere  with  con¬ 
struction,  operation  or  maintenance  of 
the  project,  consideration  may  be 
given  to  obtaining  a  waiver  from 
HQDA  (DAEN-REA)  WASH  DC  20314 
on  the  basis  of  taking  a  calculated  risk 
rather  than  resorting  to  condemna¬ 
tion.  Such  waivers  may  be  considered 
on  a  tract-by-tract,  segment-by-seg- 
ment,  or  project  basis.  Where  a 
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number  of  small  mineral  interests  in  a 
project  are  to  be  recommended  for 
waiver,  it  is  preferable  that  the  recom- 
mendation  be  submitted  on  an  entire 
project  or  group  of  segments  at  one 
time.  Such  a  recommendation  should 
specifically  identify  the  subsurface 
mineral  interests  which  are  to  be  left 
outstanding,  together  with  the  esti¬ 
mated  value  of  each  interest,  and 
should  be  accompanied  by  a  map(s)  on 
which  the  areas  affected  by  the  out¬ 
standing  interests  have  been  outlined. 
The  basis  for  the  calculated  risk 
should  be  explained  fully. 

(1)  Possession  Reserved  to  Vendor.— 
(1)  The  objective  in  acquisition  is  to 
obtain  possession  for  project  purposes 
at  the  earliest  practicable  time.  It  is 
recognized,  however,  that  there  are  oc¬ 
casions  when  possession  by  the  Gov¬ 
ernment  may  be  delayed  and  provision 
must  be  made  for  continued  possession 
by  the  former  owner  in  order  to  meet 
the  requirements  of  the  Government's 
acquisition  policy  and  to  further 
soften  the  impact  of  the  Government’s 
acquisition.  The  retention  of  posses¬ 
sion  will  enable  the  owner-occupant  of 
farm  land,  or  residential  property,  to 
receive  his  purchase  money  and 
remove  improvements  reserved  by 
him,  and  permit  occupants  who  may 
be  former  owners  or  tenants  the  privi¬ 
lege  of  harvesting  growing  crops  and 
sufficient  time  to  relocate  to  other  lo¬ 
cations.  Accordingly,  the  Division  or 
District  Engineer  may  make  provision 
for  the  former  owner,  occupant,  and/ 
or  his  tenant(s)  to  remain  in  posses? 
sion  of  the  land  under  the  terms  and 
conditions  as  follows: 

(i)  If  the  tract  is  to  be  acquired  by 
direct  purchase,  the  provision  for  re¬ 
tention  will  be  written  into  the  offer 
(ENG  Form  42,  ENG  Form  2970,  or 
ENG  Form  1564)  and  will  read  sub¬ 
stantially  as  follows:  “Notwithstanding 

the  provisions  of  paragraph  -  of 

this  offer,  (and/or  consent  to  option) 
the  occupant  (vendor  and/or  his 
tenant)  now  in  possession  of  the  prop¬ 
erty,  in  consideration  of  the  protection 
and  maintenance  of  the  land,  build¬ 
ings,  and  structures,  and  protection  of 
the  property  against  loss  by  fire, 
waste,  or  other  causes,  to  which  the 
occupant  hereby  agrees,  reserves  the 
right  to  occupy  the  property  until 

- .  Such  occupancy  is  subject 

to  revocation  by  the  (Division)  (Dis¬ 
trict)  Engineer  at  any  time  by  giving 
- days  notice  in  writing  to  the  occu¬ 
pant  if  possession  of  the  property  is 
required  by  the  United  States;  and 
provided,  further  that  the  vendor-occu¬ 
pant  or  his  tenant  will  remove  no  im¬ 
provements  or  timber  unless  otherwise 
provided  herein.” 

(ii)  When  the  tract  is  to  be  acquired 
by  condemnation,  the  circumstances 
of  the  right  to  remain  in  possession, 
which  has  been  established  as  herein- 
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after  set  forth,  will  be  fully  described 
in  the  correspondence  forwarding  the 
condemnation  assembly  to  HQDA 
(DAEN-REA-C)  WASH  DC  20314. 
The  retention  of  possession  without 
payment  of  rent  is  directed  to  the 
benefit  of  the  occupant  of  the  proper¬ 
ty  with  some  property  maintenance 
consideration  to  the  Government. 
This  procedure  will  not  be  used  to 
permit  non-occupant  owners  a  means 
of  retaining  possession  without  pay¬ 
ment  of  rent  and  at  the  same  time  col¬ 
lect  cash  rents  or  unreserved  crop 
rents  from  tenants. 

(iii)  When  the  land  being  acquired  is 

utilized  by  the  owner  and/or  tenant 
for  agricultural  or  related  purposes,  a 
period  of  possession  may  be  allowed,  if 
consistent  with  project  requirements, 
to  permit  the  crop  owner  to  harvest 
growing  crops,  and  to  avoid  abrupt  dis¬ 
locations.  The  period  of  possession  re¬ 
served  in  the  offer,  or  for  which  re¬ 
quest  for  the  order  of  the  court  is  de¬ 
ferred  in  declaration  of  taking  cases, 
should  generally  be  co-extensive  with 
the  crop  season  or  the  date  that,  by 
custom  in  the  community,  leases  of 
such  properties  ordinarily  expire:  Pro¬ 
vided,  however.  That  such  period  does 
not  exceed  12  months  from  the  date 
title  vests  in  the  Government.  Reser¬ 
vation  of  possession  or  delay  in  entry 
of  order  of  possession  that  win  inter¬ 
fere  with  the  Government’s  require¬ 
ments  for  use  of  the  land  win  not  be 
allowed.  s 

(iv)  In  the  case  of  owner-occupied 
residential  property  other  than  farm 
residences,  possession  may  be  permit¬ 
ted  for  a  sufficient  time  to  aUow  order¬ 
ly  relocation,  but  no  longer  than  12 
months  after  title  vests  in  the  Govern¬ 
ment. 

(v)  In  connection  with  the  acquisi¬ 
tion  of  commercial,  industrial,  tenant- 
occupied  residential  property  other 
than  residences  occupied  by  farm  ten¬ 
ants,  and  special  use  properties,  ordi¬ 
narily  the  procedures  of  reserving  pos¬ 
session  to  the  vendor  by  a  clause  in 
the  offer,  or  deferring  the  right  to  pos¬ 
session  under  a  declaration  of  taking 
proceeding,  should  not  be  utilized.  In 
such  cases,  after  title  vests  in  the 
United  States,  the  continued  posses¬ 
sion  of  the  property  by  vendor  or 
tenant  should  be  formalized  by  an  out- 
lease  from  the  Government.  However, 
if  in  the  opinion  of  the  Division  and 
District  Engineer  a  reservation  for 
possession  in  the  offer  or  deferral  of 
order  of  possession  is  desirable  in  cer¬ 
tain  instances  from  a  public  relations 
standpoint  or  for  other  compelling 
reasons,  such  cases  will  be  forwarded 
to  HQDA  (DAEN-REA)  WASH  DC 
20314  for  consideration. 

(vi)  The  reservation  of  use  and  occu¬ 
pancy  in  the  vendor  and/or  tenant 
under  the  terms  of  the  offer  or  defer¬ 
ment  of  possession  must  be  based  on 


adequate  consideration  to  the  Govern¬ 
ment.  It  is  anticipated,  however,  that 
items  such  as  the  vendor's  mainte¬ 
nance  of  the  land,  buildings,  and  struc¬ 
tures,  his  protection  of  the  property 
against  loss  by  fire,  waste,  or  other 
causes,  and  the  fact  that  his  posses¬ 
sion  can  be  revoked  within  a  short 
period  of  time,  will,  in  most  instances, 
offset  any  rental  for  the  period  of  the 
reserved  occupancy  or  deferred  posses¬ 
sion  which  might  otherwise  be  due. 
However,  if  possession  is  reserved  by 
the  vendor  in  the  acquisition  of  com¬ 
mercial,  industrial,  and  special  use 
properties,  or  other  type  of  property 
having  a  potentially  high  income 
factor,  the  fair  rental  value  for  the 
period  of  reserved  use  or  deferred  pos¬ 
session  must  be  deducted  from  the 
agreed  purchase  price. 

(vii)  Special  provisions  for  protection 
of  the  Government,  such  as  those  ap¬ 
pearing  in  ENG  Form  1366,  Depart¬ 
ment  of  the  Army  Lease— River  ana 
Harbor  or  Flood  Control  Property,  will 
be  added  to  the  reservation  clause  in 
the  offer  in  cases  where,  in  the  opin¬ 
ion  of  the  Division  or  District  Engi¬ 
neer,  they  are  necessary  or  desirable. 
If  the  case  is  not  to  be  closed  by  direct 
purchase,  the  letter  to  the  vendor  no¬ 
tifying  him  of  the  Goverment’s  inten¬ 
tion  to  file  a  declaration  of  taking  will 
set  forth  the  fact  that  possession  is  to 
be  deferred  and  for  what  period,  and 
will  contain  a  statement  as  to  the  Gov¬ 
ernment’s  expectation  that  the  vendor 
will  properly  maintain  and  protect  the 
premises,  and  perform  such  other  acts 
(or  refrain  from  such  acts)  as  deemed 
advisable  by  the  Division  or  District 
Engineer.  Both  the  letter  of  notice 
and  the  reservation  clause  in  the  offer 
will  provide  that  the  right  to  posses¬ 
sion  may  be  revoked  on  30  days  notice 
to  the  vendor. 

(2)  It  is  recognized  that  farmers  may 
experience  difficulty  in  finding  substi¬ 
tute  farms  needed  for  their  livelihood 
within  one  year,  and  other  owners  and 
tenants  may  encounter  difficulty  in  re¬ 
locating  within  one  year.  Therefore, 
the  District  Engineer,  as  an  exception 
to  the  procedure  in  paragraph  (1X1)  of 
this  section  may  lease  properties  to 
former  owners  or  tenants  at  the  fair 
market  rehtal  value  for  up  to  one  addi¬ 
tional  year  where  the  circumstances 
justify  such  action,  and,  in  such  event, 
the  record  will  contain  the  reasons  jus¬ 
tifying  the  action.  Any  occupancy  by 
the  former  owner  or  tenant  beyond  12 
months  from  the  date  the  property 
was  acquired  by  the  Government  will 
be  covered  by  a  lease  and  will  provide 
payment  of  the  fair  market  rental 
value  of  the  property  leased. 

(3)  The  District  Engineer,  through 
channels,  may  request  the  Chief  of 
Engineers  to  grant  exceptions  to  this 
policy  where  unusual  circumstances 
warrant  such  consideration.  In  keep¬ 


ing  with  the  intent  of  this  action,  it  is 
hoped  that  such  cases  will  be  minimal 
in  number. 

(4)  The  following  will  apply  with  re¬ 
spect  to  advance  land  acquisition  proj¬ 
ects.  Former  owners  and  tenants 
whose  properties  were  acquired  prior 
to  August  1,  1972  will  be  allowed  to 
remain  on  the  property  by  lease  on  a 
year-to-year  basis  until  the  establish¬ 
ment  of  a  land  management  use  plan 
and  thereafter,  if  the  property  is  avail¬ 
able  for  leasing,  for  a  single  five-year 
term.  Former  owners  and  tenants 
whose  properties  are  acquired  after 
August  1,  1972  will  be  allowed  to 
remain  on  the  property  by  lease  on  a 
year-to-year  basis  until  construction 
commences:  Provided,  The  property  is 
available  for  leasing.  After  construc¬ 
tion  commences,  if  the  property  is  not 
immediately  required  for  project  pur¬ 
poses,  such  former  owners  or  tenants 
will  be  allowed  to  remain  on  the  prop¬ 
erty  by  lease  for  an  additional  two 
years.  Continued  possession  of  proper¬ 
ties  acquired  after  the  date  construc¬ 
tion  commences  will  be  governed  by 
the  procedure  outlined  in  paragraph 
(1X1)  of  this  section. 

(m)  Schools,  Cemeteries,  and  Facili¬ 
ties  of  State  and  Local  Governments.— 
ER  1180-1-1,  Section  73,  provides  for 
the  discretionary  relocation  by  the 
Chief  of  Engineers  of  schools  and 
other  local  governmental  facilities, 
and  acquisition  of  the  sites  under  Sec¬ 
tion  111  of  Pub.  L.  85-500.  Section  73 
will  be  followed  in  the  acquisition  and 
relocation  of  cemeteries.  Where  the 
school  was  formerly  a  part  of  an  abut¬ 
ting  tract,  offers  for  the  abutting 
tracts  will  contain  a  clause  whereby 
the  vendor  or  vendors  agree  to  quit¬ 
claim  all  right,  title,  and  interest 
whether  vested  or  reversionary,  in  and 
to  the  school  site  in  executing  the 
deed  to  the  United  States. 

(n)  Reservations  Prior  to  Comple¬ 
tion  of  Offer.— Where  immediate  pos¬ 
session  of  areas  is  necessary  and  is  ob¬ 
tained  by  right-of-entry  or  the  filing 
of  condemnation  proceedings,  owners 
often  wish  to  move,  taking  with  them 
buildings  and  improvements,  or  wish 
to  harvest  timber  or  crops,  prior  to 
any  offer  by  the  Government  for  th# 
sale  of  their  land.  This  action  is  au¬ 
thorized  only  under  the  following  con¬ 
ditions: 

(1)  Appraisals  of  all  the  land,  build¬ 
ings,  improvements,  timber,  and  crops 
of  the  particular  tract  are  completed 
and  approved. 

(2)  A  determination  is  made  by  the 
Division  or  District  Engineer  that  the 
buildings,  improvements,  and  timber 
will  not  be  needed,  and  the  harvesting 
of  timber  or  crops  will  not  interfere 
with  construction  or  operation  of  the 
project. 

(3)  ENG  Form  1565,  Agreement  for 
Removal  of  Property,  will  be  obtained 


FEDERAL  REGISTER,  VOL  44,  NO.  10— MONDAY,  JANUARY  15,  1979 


RULES  AND  REGULATIONS 


3207 


from  all  persons  having  an  interest  in 
the  property  to  be  removed.  This 
agreement  will  recite  the  amount 
which  the  owner  is  willing  to  have  de¬ 
ducted  from  the  value  of  the  tract  as  a 
whole  for  the  right  of  removal,  which 
may  not  be  less  than  the  appraised  sal¬ 
vage  value  of  the  buildings,  improve¬ 
ments  and  timber,  and  the  appraised 
value  of  the  crops,  as  set  out  in  Para¬ 
graphs  (g),  (h),  and  (i)  of  this  section. 

(4)  ENG  Form  1565  will  be  obtained 
and  accepted  by  the  Division  or  Dis¬ 
trict  Engineer,  or  the  Chief  of  the 
Real  Estate  Division. 

(5)  If  an  offer  is  obtained  later,  an 
appropriate  reservation  must  be  in¬ 
serted  in  the  Offer  to  Sell  to  reflect 
the  prior  agreement  relative  to  reser¬ 
vations  and  removals  of  property  and 
the  agreed  value  of  same. 

(6)  If  it  is  necessary  later  to  file  a 
declaration  of  taking  on  the  particular 
tract,  a  copy  of  the  agreement  (ENG 
Form  1565)  will  be  forwarded  with  the 
correspondence  transmitting  the  dec¬ 
laration  of  taking  assembly  for  use  of 
the  Department  of  Justice  in  the  court 
action.  The  agreement  by  its  own 
terms  will  serve  as  a  stipulation  as  to 
the  amount  to  be  deducted  from  the 
ultimate  award  for  the  right  of  remov¬ 
ing  buildings,  improvements,  timber  or 
crops. 

(o)  Loss  or  Damages  to  Improve¬ 
ments,  Timber,  or  Crops— i  1)  Insur¬ 
ance  Protection  Against  Risks.  The 
Government  does  not  carry  property 
insurance  of  any  nature.  Vendors, 
however,  may  be  advised  as  to  their  li¬ 
ability  for  certain  losses,  and  that  in¬ 
surance  protection  against  such  risks 
is  optional.  When  buildings,  improve¬ 
ments,  timber,  or  crops  on  land  being 
acquired  by  the  United  States  are  pro¬ 
tected  by  insurance  in  effect  when  ac¬ 
quisition  activities  are  initiated,  the 
time  and  method  of  cancellation  and 
negotiation  for  refund  on  premiums 
paid  will  be  the  responsibilities  of  the 
vendor.  In  order  to  avoid  double  pay¬ 
ments  to  vendors,  any  amounts  actual¬ 
ly  collected  by  vendors  under  the 
terms  of  the  insurance  policies  for 
damage  or  loss  occurring  after  accept¬ 
ance  of  the  offer  by  the  Government 
will  be  deducted  from  the  purchase 
price,  regardless  of  when  title  is  vested 
in  the  United  States  or  the  right  to 
possession  is  exercised. 

(2)  Fixing  Liability— (i)  Prior  to 
Vesting  Title  in  Government  Build¬ 
ings,  improvements,  timber,  or  crops 
on  land  acquired  by  the  United  States 
by  purchase  or  condemnation  remain 
the  property  of  the  vendor  until  title 
has  been  vested  In  the  United  States 
by  delivery  of  a  deed  of  conveyance  or 
filing  of  a  declaration  of  taking,  and 
loss  or  damage  thereto  caused  by  fire, 
acts  of  God,  theft  or  vandalism,  before 
such  vesting  of  title,  will  be  borne  by 
the  vendor,  except  as  provided  below. 


(ii)  Possession  by  Government 
When  the  right  to  possession  has  been 
exercised  by  the  United  States  under 
an  accepted  Offer  to  Sell,  condemna¬ 
tion  proceeding,  or  possession  has  oth¬ 
erwise  been  surrendered  to  and  accept¬ 
ed  by  the  United  States,  losses  arising 
from  damage  to  buildings,  improve¬ 
ments,  timber,  or  crops  by  fire,  acts  of 
God,  theft,  or  vandalism  will  be  borne 
by  the  United  States.  If.  however, 
prior  to  vesting  of  title,  the  right  to 
possession  has  been  exercised,  or  sur¬ 
render  has  been  made  and  accepted 
only  to  part  of  the  property,  and  the 
vendor  continues  to  use  buildings  and/ 
or  to  cultivate  or  harvest  crops  or 
timber,  such  loss  will  be  borne  by  the 
vendor  as  to  buildings,  timber  or  crops 
retained. 

(iii)  Title  in  Government  After  title 
has  vested,  losses  to  buildings,  timber 
or  crops  not  caused  by  the  willful  act 
or  gross  negligence  of  vendor  will  be 
borne  by  the  United  States;  provided, 
however,  that  if  the  vendor  continues 
in  possession  of  buildings,  timber  or 
crops,  after  title  has  vested,  and  the 
deed,  stipulation  or  order  of  court  has 
reserved  to  the  vendor  the  right  to 
remove  such  buildings,  timber  or 
crops,  loss  or  damage  thereto,  both 
before  and  after  removal,  caused  by 
fire,  act  of  God,  theft,  or  vandalism 
will  be  borne  by  the  vendor,  only  to 
the  extent  of  the  amount  deducted 
from  the  purchase  price,  as  provided 
in  the  deed,  stipulation  or  order  of 
court,  for  the  right  to  remove. 

(p)  Other  Reservations.  The  follow¬ 
ing  rights  may  be  reserved  to  the 
owner  wherever  such  reservation  will 
be  to  the  financial  advantage  of  the 
Government  and  it  has  been  deter¬ 
mined  by  the  Division  or  District  Engi¬ 
neer  that  the  reservation  of  the  rights 
will  not  interfere  with  the  operation 
of  the  project.  These  rights  may  be  re¬ 
served  in  the  Offer  to  Sell  and  in  the 
condemnation  estate  but  only  when¬ 
ever  mutual  agreement  between  the 
owner  and  the  Government  concern¬ 
ing  all  phases  of  the  acquisition  except 
just  compensation  has  been  reached, 
or  by  stipulation  for  settlement  of  con¬ 
demnation  cases,  subject  to  approval 
of  re  vestment,  if  any,  by  DAEN-REA. 

(1)  Rights-of-Way  for  Stock  to  Water. 
Reservations  of  rights-of-way  will  be 
permitted  for  watering  stock,  in  the 
case  of  bona  fide  livestock  operations, 
such  as  dairymen  and  ranchers.  Such 
rights-of-way  will  be  limited  to  a  rea¬ 
sonable  width  and  will  not  be  permit¬ 
ted  in  public  access  and  use  areas.  The 
reservations  will  be  so  worded  as  not 
to  require  the  owners  to  fence  the 
rights-of-way.  but  to  provide  that  if 
they  elect  to  do  so,  they  must  provide 
gates  at  satisfactory  intervals  to 
permit  crossing  of  the  rights-of-way. 

(2)  Rights-of-Way  for  Water  Pipeline 
for  Domestic  Use.  Reservations  of 


rights-of-way  for  water  pipelines  for 
domestic  use  (household,  stock  water¬ 
ing,  garden,  farm  yard,  but  excluding 
irrigation)  may  be  permitted  by  pro¬ 
viding  for  the  reservation  of  a  tempo¬ 
rary  or  permanent  easement. 

(3)  Rights-of-Way  for  Water  Pipline 
for  Irrigation  Use.  (i)  In  areas  where 
irrigation  is  commonly  practiced,  or  is 
of  paramount  importance,  owners  of 
remainder  or  contiguous  lands  will  be 
permitted  to  reserve  a  sufficient  real 
estate  interest  to  place  water  pipelines 
across  Government-owned  lands,  in 
order  to  obtain  financing  for  irrigation 
development  and/or  in  order  to  be  as¬ 
sured  of  being  able  to  carry  on  irriga¬ 
tion  operations.  In  “water  rights’’ 
States  (prior  appropriation  of  water 
rights),  the  reservation  of  such  inter¬ 
ests  will  be  permitted  only  to  those 
owners  who  have  established  water 
rights  from  the  State,  or  who  may  in 
the  future  obtain  such  rights.  When 
irrigation  is  a  project  purpose,  such 
reservation  must  be  coordinated  with 
the  Bureau  of  Reclamation. 

(ii)  Under  these  circumstances,  a 
landowner  may  be  permitted  to  re¬ 
serve  an  easement  and  right-of-way 
for  a  water  pipeline  and  pumping  unit 
across  the  land  he  conveys,  by  appro¬ 
priate  provisions  in  the  offer  to  sell 
and  in  the  deed  to  the  United  States. 
In  “water  rights”  States,  this  reserva¬ 
tion  will  be  “for  the  exercise  of  estab¬ 
lished  water  rights,  although  no  right 
to  use  water  is  created  hereby.”  (This 
phraseology  is  to  be  incorporated  in 
the  reservation.)  The  reservation  will 
also  include  any  pertinent  provisions 
considered  essential  by  the  Division  or 
District  Engineer,  such  as  requirement 
to  install  the  pipeline  underground 
and  at  a  specified  depth. 

(iii)  Reservations  of  this  nature  will 
also  be  permitted  in  those  cases  where 
acquisition  is  by  condemnation.  In 
these  acquisitions,  the  reservation  may 
be  recited  in  the  complaint  and  decla¬ 
ration  of  taking,  whenever  full  agree¬ 
ment  except  as  to  just  compensation 
has  been  reached,  or  it  may  permitted 
later  by  stipulation. 

(iv)  When  the  project  is  located  in 
an  area  in  which  the  Bureau  of  Recla¬ 
mation  is  developing,  or  planning  to 
develop;  irrigation  districts  or  systems, 
prior  coordination  with  the  Bureau 
will  provide  that  copies  of  all  deeds 
and  final  condemnation  judgments 
which  recite  reservations  under  this 
subparagraph  will  be  furnished  to  the 
local  office  of  the  Bureau.  Thereafter, 
the  Bureau  of  Reclamation  will  be  re¬ 
sponsible  for  supervising  the  exercise 
of  the  easements  to  insure  compliance  - 
with  Reclamation  laws. 

(v)  Plans  to  provide  for  irrigation 
will  be  fully  covered  in  the  Real  Estate 
Design  Memorandum. 

(4)  Acquisitions  in  which  these 
rights  are  to  be  reserved  must,  of 
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course,  be  based  on  an  appraisal  of  the 
fair  market  value  of  the  estate  to  be 
acquired.  Since  the  appraisal  would 
probably  be  made  originally  on  the 
basis  that  there  would  be  no  reserva¬ 
tion,  revision  must  be  prepared  when¬ 
ever  the  reservation  appears  to  be  ap¬ 
propriate,  to  reflect  the  reduction  in 
severance  damages  or  other  financial 
advantage  accruing  to  the  Govern¬ 
ment.  Consideration  of  counteroffers 
which  include  proposals  for  these  res¬ 
ervations  by  the  landowner  will  be 
based  on  and  compared  with  the  ap¬ 
praised  fair  market  value  of  the  estate 
proposed  to  be  acquired.  Deposits  with 
a  declaration  of  taking  will  be  based 
on  the  appraised  fair  market  value  of 
the  estate  to  be  acquired  by  the  con¬ 
demnation  action. 

§  644.87  Preparation  and  Execution  of 
Offers. 

(a)  Fee  Acquisition  Offer  Form.  The 
use  of  the  latest  revision  of  ENG  Form 
42,  Offer  to  Sell  Real  Property,  is  re¬ 
quired  in  all  authorized  projects, 
except  in  those  cases  where  agree¬ 
ments  with  the  landowners  can  be 
fully  reflected  in  an  executed  deed, 
and  where  the  provisions  of 
§§644.81(0,  644.82(a),  and  664.86  are 
not  applicable  or  can  be  fully  complied 
with  without  the  use  of  an  Offer  to 
Sell.  When  an  agreement  as  to  terms 
has  been  reached  with  the  owner,  or  a 
counteroffer  has  been  received  which 
will  be  considered  for  acceptance  or 
submitted  for  consideration  by  higher 
authority,  a  draft  of  the  offer  will  be 
prepared,  with  particular  attention  to 
the  following  instructions: 

(1)  No  changes  or  interlineations  in 
the  printed  portions  of  the  offer  form 
will  be  permitted,  unless  authorized  by 
the  Chief  of  Engineers,  except  where 
the  words  “general  warranty  deed”  are 
changed  to  another  form  of  deed. 

(2)  Insert  legal  land  description  of 
property  to  be  acquired,  or  attach  de¬ 
scription  by  Exhibits  to  be  identified 
on  page  1. 

(3)  The  word  “none”  should  be  in¬ 
serted  in  the  blank  spaces  following 
the  first  and  third  lines,  respectively, 
on  page  2  of  the  offer  form  when  title 
is  being  acquired  free  and  clear  of  all 
rights  outstanding  in  third  parties  and 
the  vendor  is  not  permitted  to  except 
or  reserve  any  right  or  interest  in  the 
property  to  be  conveyed  to  the  Gov¬ 
ernment. 

(4)  Particular  attention  is  directed  to 
§  644.86,  regarding  exceptions  and  res¬ 
ervations  and  outstanding  rights  in 
third  parties.  No  exceptions  or  reser¬ 
vations  of  crops,  timber,  buildings  and 
improvements,  subsurface  rights,  or 
any  other  interest  will  be  incorporated 
in  any  offer  to  sell  unless  the  required 
approvals  have  first  been  obtained. 

(5)  In  any  case  where  the  offer  form 
deviates  from  the  standard  approved 


forms  or  contains  any  conditions,  ex¬ 
ception,  or  reservation  contrary  to 
these  instructions,  the  assembly  will 
be  forwarded  to  HQDA  (DAEN-REA) 
WASH  DC  20314  for  consideration 
with  tjie  recommendations  of  the  Divi¬ 
sion  and  District  Engineer.  This  may 
be  done  at  the  same  time  a  counter¬ 
offer  is  submitted  to  DAEN-REA  in 
accordance  with  §  644.84(d). 

(6)  The  landowner’s  name  will  be  set 
forth  in  the  offer  in  the  exact  way  in 
which  it  appears  on  record. 

(7)  When  it  is  necessary  for  a  corpo¬ 
rate  agent,  fiduciary,  or  any  person 
other  than  an  individual  owner  to  ex¬ 
ecute  the  offer,  satisfactory  evidence 
of  the  authority  to  act  for  the  owner 
must  be  attached  to  each  of  the  copies 
of  the  Offer  to  Sell. 

(8)  Where  it  is  necessary  to  attach 
sheets  to  the  offer  in  order  to  fully  set 
forth  the  terms  of  reservations,  excep¬ 
tions,  or  outstanding  rights  in  third 
parties,  such  additional  sheets  must  be 
securely  attached  and  initialed  by  all 
parties  signing  the  Offer  to  Sell. 

(9)  The  name  and  address  of  the 
person  or  persons  to  whom  notice  of 
acceptance  is  to  be  sent  must  be  accu¬ 
rately  set  forth.  The  address  where 
the  landowner  can  be  reached  after  he 
vacates  the  property,  if  different  from 
the  address  to  which  the  notice  is  to 
be  sent,  should  be  obtained. 

(b)  Submission,  Acceptance,  and  Dis¬ 
tribution  of  Offers  to  Sell.  ( 1 )  For  each 
purchase  transaction,  the  original 
offer  and  four  copies  will  be  signed  by 
the  landowner  and  spouse,  if  any.  A 
copy  (5th)  will  be  left  with  the  land- 
owner  when  the  offer  is  obtained. 

(2)  Division  and  District  Engineers, 
the  Chiefs  of  the  Real  Estate  Divi¬ 
sions,  and  the  incumbents  of  the  posi¬ 
tion  to  which 'authority  is  delegated  as 
provided  in  §  644.84(d)  are  authorized 
to  accept  offers  to  sell  for  the  acquisi¬ 
tion  of  land  or  interests  in  land  and 
easements,  licenses,  permits,  or  similar 
acquisition  instruments:  Provided,  The 
price  set  forth  in  the  instrument  is 
within  their  authority  to  approve  or 
has  been  approved  in  writing  by 
higher  authority.  The  Division  or  Dis¬ 
trict  Engineer  may  also  delegate  to 
Project  Managers  (including  the  heads 
of  any  field  offices  with  responsibility 
for  real  estate  acquisition)  authority 
to  execute  real  estate  instruments  by 
which  land  or  interests  in  land  are  ac¬ 
quired  by  agreement  with  landowners, 
provided  the  consideration  set  forth  in 
the  instrument  is  within  the  approved 
appraised  value  or  has  been  approved 
as  provided  in  §  644.84(c).  Upon  ap¬ 
proval  of  the  offer  or  other  instru¬ 
ment  requiring  payment  to  the  land- 
owner,  a  determination  that  necessary 
funds  are  available,  and  acceptance  of 
the  instrument  under  the  authority 
contained  in  this  subparagraph,  the 
instrument  will  be  numbered  in  con¬ 


formity  with  existing  regulations  and 
will  immediately  be  distributed  as  fol¬ 
lows: 

(1)  Original  offers  to  sell  will  be  re¬ 
tained  at  the  Division  or  District  for 
site  audit. 

(ii)  Send  signed  copy  to  vendor  as 
provided  in  paragraph  (b)(3)  of  this 
section  below. 

(iii)  Attached  conformed  copy  to 
title  assembly. 

(iv)  File  signed  copy  with  project 
records. 

(3)  Upon  acceptance  of  the  Offer  to 
Sell,  the  Division  or  District  Engineer 
will  notify  the  vendor  by  transmitting 
a  signed  copy  of  the  contract  (accept¬ 
ed  offer)  to  vendor  by  ENG  Form  53, 
Notice  of  Acceptance  of  Offer  to  Sell 
Real  Property. 

(4)  Upon  acceptance  of  the  Offer  to 
Sell,  the  Division  or  District  Engineer 
will  notify  the  using  service,  in  the 
case  of  military  acquisition,  that  the 
Offer  to  Sell  has  been  accepted  and 
that  the  Government  has  “the  right  of 
immediate  occupancy  and  use  of  the 
land,”  subject  to  the  terms  of  the  ac¬ 
cepted  offer.  The  land  should  be  clear¬ 
ly  identified  to  the  using  service. 

(5)  Instruments  which  do  not  pro¬ 
vide  for  payments  to  landowners  will 
be  distributed  in  accordance  with  reg¬ 
ulations  governing  such  cases. 

(c)  Easement  Acquisition  Offer 
Form.  (1)  The  use  of  ENG  Form  2970, 
Offer  to  Sell  Easement,  is  required  for 
the  acquisition  of  all  types  of  ease¬ 
ment  estates,  such  as  flowage,  spoil, 
drainage,  road,  railroad,  utility,  re¬ 
strictive  or  safety  (Army  and  Air 
Force),  clearance  (Air  Force),  and 
other  required  easement  acquisitions, 
except  in  those  cases  where  agree¬ 
ments  with  landowners  can  be  fully  re¬ 
flected  in  an  executed  deed,  and  where 
the  provisions  of  §§  644.84(b)  and 
644.86(d)  are  not  applicable  or  can  be 
fully  complied  with  without  the  use  of 
an  Offer  to  Sell.  Pages  1  and  2  of  ENG 
Form  2970,  containing  the  terms  and 
conditions  of  the  acquisition,  are 
standard  and  need  no  modification. 
The  tract  of  land  in  which  the  particu¬ 
lar  easement  will  be  acquired  will  be 
described  in  Exhibit  “A,”  and  the  ease¬ 
ment  estate  will  be  set  forth  in  Exhibit 
"B”  to  ENG  Form  2970.  Division  Engi¬ 
neers  are  authorized  to  approve  devi¬ 
ations  in  ENG  Form  2970  in  all  cases 
where  the  easement  does  not  cost 
more  than  $500:  Provided,  That  any 
deviation  from  the  estates  listed  in 
Figure  5-6  of  EP  405-1-2,  must  have 
the  prior  approval  of  DAEN-REA. 
When  easements  are  being  acquired 
from  a  vendor  from  whom  fee  is  also 
being  acquired,  ENG  Forms  42  and 
2970  may  be  combined  into  one  instru¬ 
ment  in  order  to  complete  the  entire 
acquisition  as  one  transaction. 

(2)  In  the  acquisition  of  easements 
for  rights-of-way  for  access  roads,  util- 
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ity  lines,  etc.,  which  cross  or  encroach 
upon  rights-of-way  or  property  of  rail¬ 
road  companies,  public  utility  compa¬ 
nies.  cities,  counties  and  States,  ENG 
Form  893,  License  for  Installations 
Upon  Right-of-Way,  may  be  accepted, 
at  the  discretion  of  the  Division  or 
District  Engineer,  provided  it  is  deter¬ 
mined  that  such  companies,  munici¬ 
palities.  counties,  or  States  are  not 
vested  with  authority  to  convey  a  per¬ 
petual  easement  and  the  granting  of  a 
license  under  the  conditions  recited  in 
ENG  Form  893  will  protect  the  inter¬ 
ests  of  the  United  States  and  grant 
sufficient  use  of  the  right-of-way  or 
land  for  project  purposes.  Normally  a 
license  of  this  nature  should  be  ob¬ 
tained  for  a  nominal  consideration. 
Occasionally  it  will  be  necessary  to 
provide  for  the  payment  of  a  small  fee 
to  cover  the  licensor's  engineering  and 
administrative  expenses.  In  such  cases, 
the  consideration  for  the  granting  of  a 
license  will  not  exceed  $100.  In  cases 
where  the  licensor  demands  a  consid¬ 
eration  equal  to  the  appraised  value  of 
the  right  to  be  acquired,  consideration 
will  be  given  to  the  acquisition  of  a 
perpetual  easement  by  condemnation, 
if  the  licensor,  is  not  vested  with  au¬ 
thority  to  grant  such  an  easement. 

(3)  The  description  of  the  tract  over 
which  an  easement  is  being  acquired 
should  be  prefaced  by  terminology 
similar  to  that  of  ENG  Form  42  which 
makes  the  tract  inclusive  of  the  abut¬ 
ting  owner’s  interest  in  contiguous 
roads  and  other  easements,  if  any. 

(4)  Offer  assemblies  will  be  pre¬ 
pared.  accepted,  and  distributed  in  the 
same  manner  as  provided  for  fee  ac¬ 
quisition.  except  that  ENG  Form  3422, 
Notice  of  Acceptance  of  Offer  to  Sell 
Easement,  will  be  used. 

(d)  Payment  After  acceptance  and 
distribution  of  the  offer  assembly  and 
the  acquisition  is  ready  for  closing, 
payment  will  be  made. 

(e)  Cancellation  of  Contracts.  If,  for 
any  reason,  it  is  necessary  to  cancel  a 
contract  for  acceptance  by  the  Gov¬ 
ernment  of  the  Offer  to  Sell,  the  can¬ 
cellation  will  be  effected  by  using 
ENG  Form  1572,  Agreement  for 
Mutual  Cancellation  of  Contract. 
Upon  execution  of  this  agreement  by 
the  landowner  and  the  Division  or  Dis¬ 
trict  Engineer,  or  the  Chief  of  the 
Real  Estate  Division,  distribution  of 
the  original  and  copies  of  the  agree¬ 
ment  will  be  the  same  as  for  the  ac¬ 
cepted  Offer  to  Sell. 

(f )  Transfer  of  Tracts  from  Purchase 
to  Condemnation.  If,  at  any  time  in 
the  course  of  acquisition  by  purchase, 
it  becomes  apparent  that  acquisition 
by  purchase  will  involve  substantial 
delay  or  cannot  be  accomplished, 
action  will  be  taken  to  acquire  the 
land  by  condemnation. 

(g)  Acquisition  of  Land  by  Donation. 

(1)  In  cases  where  the  acquisition  of 


real  property  has  been  authorized  and 
approved  by  donation,  ENG  Form  42, 
Offer  to  Sell  Real  Property,  or  ENG 
Form  2970,  Offer  to  Sell  Easement, 
will  be  entered  into  setting  forth  the 
terms  and  conditions  of  thfc  donation 
and  conveyance  to  the  United  States. 

(2)  The  offer,  when  approved  and  ac¬ 
cepted,  will  be  distributed  in  accord¬ 
ance  with  paragraph  (bX2)  of  this  sec¬ 
tion. 

(3)  Title  clearance  and  closing  of  do¬ 
nation  cases  are  processed  in  the  same 
manner  as  any  other  fee  or  easement 
acquisition. 

(h)  Vacation  of  Property  by  Land- 
owners  and  Tenants— (1)  Notice  to 
Landowners.  From  the  inception  of 
the  project,  landowners  and  tenants 
will  be  instructed  to  notify  the  Divi¬ 
sion  or  District  Engineer  or  Real 
Estate  Project  Manager,  in  writing,  as 
soon  as  they  vacate  their  property;  to 
turn  in  their  keys  whenever  possible  in 
order  that  the  buildings  may  be  kept 
under  lock;  and  to  keep  the  Division  or 
District  Engineer  or  Real  Estate  Proj¬ 
ect  Office  advised  of  any  changes  in 
address  in  order  to  expedite  title  clear¬ 
ance.  payment,  closing  action,  and  the 
distribution  of  funds  in  condemnation 
proceedings.  Landowners  and  tenants 
will  be  informed  that,  in  order  to  pro¬ 
tect  their  interests,  they  should  not 
move  from  their  property  and  that  the 
Government  will  not  require  them  to 
surrender  possession  until: 

(i)  They  have  received  notice  of  ac¬ 
ceptance  of  an  offer  granting  the  Gov¬ 
ernment  the  right  of  immediate  pos¬ 
session;  or 

(ii)  They  have  been  served  notice  of 
the  filing  of  a  condemnation  proceed¬ 
ing  by  which  the  Government  has  ob¬ 
tained  the  right  of  possession. 

(2)  Complete  Appraisals  Prior  to  Va¬ 
cation.  Where  an  offer  is  accepted  or  a 
declaration  of  taking  is  filed,  the  indi¬ 
vidual  tracts  will  have  been  surveyed 
and  appraised.  In  condemnation  pro¬ 
ceedings  for  possession,  there  may  be 
cases  in  which  individual  tract  surveys 
and  appraisals  will  hot  have  been  com¬ 
pleted  at  the  time  the  condemnation 
proceeding  is  filed.  In  such  cases,  land- 
owners  and  tenants  will  not  be  re¬ 
quired  to  surrender  possession,  and 
buildings  and  improvements  will  not 
be  removed  or  destroyed  in  the  con¬ 
duct  of  construction  work,  until  indi¬ 
vidual  appraisals  have  been  completed 
and  photographs  have  been  procured. 

(3)  Inspection  of  Property.— ID  As 
soon  as  a  landowner  or  tenant  gives 
notification  that  he  is  vacating  his 
property,  or  as  soon  as  this  informa¬ 
tion  is  obtained  from  any  other  source, 
the  District  Engineer  will  immediately 
have  a  member  of  his  staff  make  a 
personal  inspection  of  the  property 
and  execute  ENG  Form  1567,  Report 
on  Vacation  of  Property.  The  inspec¬ 
tion  will  be  made  with  a  view  of  deter¬ 


mining  whether  all  buildings,  improve¬ 
ments.  and  crops  on  the  land  to  be  ac¬ 
quired,  as  listed  in  the  appraisal 
report,  are  still  on  the  land  and  in  sub¬ 
stantially  the  same  condition  as  they 
were  on  the  date  of  the  appraisal. 

(ii)  Where  buildings,  improvements, 
and  crops  have  been  removed  under  a 
reservation  in  the  offer,  an  appropri¬ 
ate  entry  will  be  made  in  paragraph 
(3)  of  ENG  Form  1567. 

(iii)  Where  buildings,  improvements, 
and  crops  have  been  removed  or  de¬ 
stroyed  in  the  conduct  of  construction 
work  on  the  project,  an  appropriate 
entry  will  be  made  in  paragraph  (3)  of 
ENG  Form  1567. 

(iv)  It  will  be  determined  whether  or 
not  the  land  is  wholly  unoccupied  and 
vacant  and  whether  there  is  evidence 
of  present  use  thereof  for  farming  and 
other  operations. 

(v)  The  original  report  will  be  re¬ 
tained  in  the  real  estate  project  files. 
The  second  copy  will  be  held  for  the 
use  of  the  closing  attorneys  on  pur¬ 
chase  cases,  or  for  the  use  of  the  local 
representative  of  the  Department  of 
Justice  in  condemnation  cases. 

(1)  Public  Relations.  One  of  the  most 
difficult  problems  encountered  in  the 
real  estate  activities  of  the  Depart¬ 
ment  of  the  Army,  particularly  from  a 
public  relations  standpoint,  is  that  of 
the  sudden  dislocation  of  families,  ten¬ 
ants  as  well  as  owners,  and  the  reloca¬ 
tion  of  these  families.  Special  atten¬ 
tion,  therefore,  will  be  given  to  their 
problems. 

(j)  Payment  of  Relocation  Assistance 
and  Acquisition.  Pub.  L.  91-646  pro¬ 
vides  for  reimbursement  of  certain  ex¬ 
penses  incurred  by  owners  and  tenants 
who  are  displaced  as  the  result  of  Fed¬ 
eral  and  federally-assisted  programs. 
Payment  of  relocation  assistance  bene¬ 
fits  and  certain  costs  incurred  by  the 
vendor  in  transfer  of  title  to  the  Gov¬ 
ernment  and  certain  litigation  ex¬ 
penses  incurred  by  the  owner  is  pro¬ 
vided  for  under  that  Act. 

§  644.88  Other  Acquisition. 

(a)  Acquisition  From  Other  Federal 
Departments  and  Agencies.— ( 1)  Trans¬ 
fers.  Transfers  will  be  obtained  from 
other  Government  agencies  after  issu¬ 
ance  of  real  estate  directives.  Muni¬ 
ments  of  title  will  be  obtained  from 
the  transferring  agency,  if  possible, 
and  be  forwarded  to  HQDA  (DAEN- 
REP)  WASH  DC  20314,  with  the  origi¬ 
nal  transfer  letter  or  document.  Title 
10  U.S.C.  2571  authorizes  transfer  of 
real  property  within  the  Department 
of  Defense  (10  U.S.C.  2662). 

(2)  Permits.  Upon  receipt  of  a  proper 
request  from  an  authorized  command, 
service  or  agency,  Division  or  District 
Engineers  and  the  Chiefs  of  the  Real 
Estate  Divisions  are  authorized  to 
obtain,  accept,  and  renew  permits 
from  other  Government  departments 


FEDERAL  REGISTER,  VOL  44,  NO.  10— MONDAY,  JANUARY  IS,  1979 


3210 

or  agencies  for  the  temporary  (five 
years)  use  of  land  (except  public 
domain  for  Air  Force)  and  buildings. 
Jhe  use  of  over  500  acres  of  public 

*  domain  land  must  have  prior  approval 

•  1>\  ihe  Assistant  Secretary  of  Defense 
(MRA&L)  pursuant  to  Department  of 
Defense  Directive  4165.12. 

(b)  Withdrawal  of  Public  Domain 
Lands  and  Right-of-Entry  Permits  for 
Temporary  Use.  (1)  Withdrawal  of 
public  domain  lands  will  be  necessary 
if  a  site  is  selected  for  construction 
o  nd/or  there  is  a  continuing  military 
use.  txcept  in  time  of  war,  withdraw¬ 
als  in  excess  of  5,000  acres  for  military 
use  must  be  by  authority  of  an  Act  of 
Congress  (Pub.  L.  85-337,  43  U.S.C. 
156). 

(2)  Requests  for  withdrawal  of 
public  domain  land  will  be  made  to  the 
appropriate  State  or  Regional  Supervi- 
:  <»r  of  the  Bureau  of  Land  Manage¬ 
ment  (BLM),  Department  of  the  Inte¬ 
rior,  by  the  Division  or  District  Engi- 
i  .t-er,  pursuant  to  43  CFR  Part  295,  as 
:  ton  as  a  real  estate  directive  is  issued. 

(i)  If  use  the  of  land  is  needed 
l  omptly  to  meet  a  construction  dead¬ 
line  or  for  other  use,  the  request  for 
withdrawal  will  contain  this  informa- 
( ion,  and  the  BLM  supervisor  will  be 
requested  to  expedite  submission  of 
his  report  to  BLM  in  Washington,  and 
lo  publish  the  proposed  withdrawal  in 
■i  ne  Federal  Register  as  soon  as  possi¬ 
ble. 

(ii)  A  copy  of  the  request  will  be  for¬ 
warded  to  HQDA  (DAEN-REA) 
WASH  DC  20314  (with  a  copy  to  HQ, 
USAF  (PRER),  WASH  DC  20330,  on 
Air  Force  projects),  with  request  for 
assistance  in  obtaining  issuance  of  the 
Public  Land  Order  in  time  to  meet 
construction  or  military  use  deadline. 

(3)  Pursuant  to  authority  of  43 
U.S.C.  416,  requests  for  withdrawal  of 
public  domain  lands  may  also  be  made 
to  the  appropriate  State  or  Regional 
BLM  Supervisor  by  the  Division  or 
District  Engineer  for  the  reservation 
of  those  public  domain  lands  which 
w-ill  eventually  be  required  for  author¬ 
ized  Civil  Works  projects,  in  order  to 
proceed  with  planning  phase  work  and 
to  prevent  adverse  private  entry  there¬ 
on.  Such  action  will  permit  adminis¬ 
trative  jurisdiction  to  remain  with  the 
present  Government  agency  for  con¬ 
tinued  utilization  not  in  conflict  with 
the  eventual  purpose  of  the  project.  A 
copy  of  the  request  will  be  furnished 
to  DAEN-REA. 

(4)  If  a  withdrawal  is  requested,  the 
BLM  supervisor  cannot  grant  a  permit 
to  use  the  area;  however,  permits  can 
be  obtained  for  survey  and  exploration 
purposes,  since  these  do  not  involve 
construction  or  military  use  of  the 
land. 

(5)  Necessary  rights-of-way  will  be 
obtained  under  the  authority  of  Sec- 
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tion  507,  Pub.  L.  94-579,  approved  Oc¬ 
tober  21,  1976. 

(c)  Acquisition  of  Outstanding 
Rights  on  Public  Domain— i  1)  Acquisi¬ 
tion  of  Possessory  Rights  to  Mining 
Claims,  (i)  Upon  issuance  of  a  real 
estate  directive  to  extinguish  out¬ 
standing  mining  interests  in  the  public 
domain,  and  notification  that  the 
Bureau  of  Reclamation  (BLM)  has 
withdrawn  the  public  domain  from  ap¬ 
propriation  under  the  public  land  laws 
and  the  public  mining  and  leasing 
laws,  the  Division  or  District  Engineer 
will,  if  necessary  to  obtain  possession 
for  construction  or  other  project  pur¬ 
poses,  recommend  to  the  Chief  of  En¬ 
gineers  the  filing  of  a  complaint  in  an 
eminent  domain  proceeding,  based  on 
a  perimeter  description  of  the  project, 
and  the  obtaining  of  an  order  of  imme¬ 
diate  possession.  Thereafter,  the  Divi¬ 
sion  or  District  Engineer  will  promptly 
determine  the  possessory  mining 
claims  within  the  area  withdrawn,  and 
he  is  authorized  to  acquire  such  claims 
for  either  a  nominal  sum  or  an 
amount  not  to  exceed  the  combined 
estimated  costs  of  obtaining  a  detailed 
appraisal  report  and  having  the  valid¬ 
ity  of  the  claim  investigated  by  the 
BLM.  This  authority  is  limited  to 
$1,000  per  claim. 

(ii)  If  an  offer  to  settle  is  made  on 
the  basis  provided  in  Paragraph 
'c)(l)(i)  of  this  section,  and  is  not  sat¬ 
isfactory  to  the  possessory  mineral 
owner,  the  Division  or  District  Engi¬ 
neer  will  request  the  BLM  to  investi¬ 
gate  the  validity  of  the  claim.  In  such 
case,  under  Comptroller  General  Deci¬ 
sion  B-143921,  the  District  Engineer  is 
authorized  to  make  an  agreement  with 
the  BLM  for  reimbursement  of  the 
following: 

(A)  Examination  of  the  claim  itself 
and  assembling  of  the  evidence  to  sup¬ 
port  the  claim  of  invalidity, 

(B)  The  presentation  of  the  evi¬ 
dence,  the  cross-examination  of  wit¬ 
nesses  for  the  mining  claimant  and 
other  related  expenses  (Subpart  A). 

(iii)  The  Corps  of  Engineers  is  not 
authorized  to  reimburse  the  BLM  for 
hearing  of  the  evidence  and  the  ren¬ 
dering  of  the  decision  as  to  the  valid¬ 
ity  of  the  mining  claim. 

(iv)  If  determined  to  be  valid,  claims 
will  be  appraised  and  an  offer  will  be 
made  to  the  owner  at  the  approved  ap¬ 
praised  value.  BLM  is  authorized  to 
determine  value  of  the  claims  and  the 
Division  or  District  Engineer  may  wish 
to  arrange  with  BLM  to  perform  this 
service  on  a  reimbursable  basis.  In  the 
event  the  offer  based  on  the  approved 
appraisal  is  not  acceptable  to  the 
owner,  and  a  reasonable  settlement 
cannot  be  effected  by  negotiation,  the 
Division  or  District  Engineer  will  for¬ 
ward  a  report  to  HQDA  (DAEN-REA) 
WASH  DC  20314  with  recommenda¬ 
tion  as  to  whether  the  claim  should  be 


acquired  by  declaration  of  taking  or  be 
left  outstanding.  Those  cases  in  which 
occupants  were  dispossessed  under  the 
order  of  immediate  possession,  re¬ 
ferred  to  in  Paragraph  (c)(l)(i)  of  this 
section,  will  be  given  priority  attention 
in  all  phases  of  the  procedure  set  out 
herein,  including  preparation  and  sub¬ 
mission  of  declaration  of  taking  assem¬ 
blies  in  appropriate  instances. 

(2)  Acquisition  of  Grazing  Rights,  (i) 
Grazing  rights  in  the  public  domain 
are  granted  pursuant  to  the  provisions 
of  a  series  of  Congressional  acts  com¬ 
monly  referred  to  as  the  Taylor  Graz¬ 
ing  Act,  43  U.S.C.  315  et  seq.  Section 
315q  of  this  Act  provides  as  follows: 
"Whenever  use  for  war  or  national  de¬ 
fense  purposes  of  the  public  domain  or 
other  property  owned  by  or  under  the 
control  of  the  United  States  prevents 
its  use  for  grazing,  persons  holding 
grazing  permits  or  licenses  and  per¬ 
sons  whose  grazing  permits  or  licenses 
have  been  or  will  be  cancelled  because 
of  such  use  shall  be  paid  out  of  the 
funds  appropriated  or  allocated  for 
such  project  such  amounts  as  the  head 
of  the  department  or  agency  so  using 
the  lands  shall  determine  to  be  fair 
and  reasonable  for  the  losses  suffered 
by  such  persons  as  a  result  of  the  use 
of  such  lands  for  war  or  national  de¬ 
fense  purposes.  Such  payments  shall 
be  deemed  payment  in  full  for  such 
losses.  Nothing  contained  in  this  sec¬ 
tion  shall  be  construed  to  create  any 
liability  not  now  existing  against  the 
United  States.”  It  is  emphasized  that 
payments  under  this  Section  are  ad¬ 
ministrative;  further  that  this  Section 
applies  only  to  military  projects. 

(ii)  Upon  issuance  of  a  real  estate  di¬ 
rective  to  acquire  or  terminate  grazing 
rights  in  the  public  domain  or  other 
property  owned  or  controlled  by  the 
United  States  and  notification  that 
the  Government  department  control¬ 
ling  such  lands  has  granted  a  right-of- 
entry  or  transferred  the  lands  to  the 
Departments  of  Army  or  Air  Force, 
the  Division  or  District  Engineer  will 
initiate  action  to  acquire  or  terminate 
such  grazing  rights  as  authorized  by 
the  real  estate  directive. 

(iii)  Appraisals  will  be  prepared  in 
accordance  with  Subpart  B  and  the 
guidelines  set  forth  in  Comptroller 
General  Decision  No.  B-132774,  dated 
October  9,  1957. 

(iv)  Discussions  with  landowners 
concerning  acquisition  of  a  ranch  unit 
will  be  conducted  in  accordance  with 
the  procedures  for  fee  acquisition. 

(v)  Offers  will  be  prepared,  accepted, 
and  distributed  as  provided  in  §  644.87. 

(vi)  Title  procurement  and  title 
clearance  relating  to  the  acquisition  of 
title  to  any  fee  lands  within  the  ranch 
unit  will  be  the  same  as  in  any  other 
fee  acquisition.  In  preparing  title  evi¬ 
dence  covering  leasehold  interests,  a 
search  of  the  records  will  be  made  by 


FEDERAL  REGISTER,  VOL  44,  NO.  10— MONDAY,  JANUARY  15,  1979 


4 


the  Division  or  District  Engineer 
Office  and  ENG  Form  909,  Attorney’s 
Preliminary  Certificate  of  Title,  will 
be  prepared.  In  connection  with  the 
search  of  the  records,  it  should  be 
noted  that  Federal  grazing  privileges 
may  be  pledged  or  encumbered  with 
mortgages. 

(d)  Acquisitions  Under  Provisions  of 
Relocation  Contracts.  (1)  When  land 
or  interests  therein,  including  subordi¬ 
nation  of  minerals,  required  for  proj¬ 
ect  purposes  are  acquired  under  the 
provisions  of  relocation  agreements 
negotiated  in  accord  with  Section  73. 
ER  1180-1-1,  it  will  be  necessary  to 
procure  title  evidence  covering  such 
land  and  interests.  If  the  value  of  in¬ 
terests  so  acquired  is  not  otherwise  de¬ 
terminable  for  compliance  with 
S  664.84,  said  value  will  be  determined 
by  the  Division  or  District  Engineer  by 
means  of  a  memorandum  appraisal  to 
be  retained  in  the  tract  file.  While  this 
type  of  acquisition  does  not  involve 
the  closing  procedure  set  forth  in 
§  644.70,  so  much  of  the  title  assembly 
described  as  'is  applicable,  plus  an  ex¬ 
ecuted  or  certified  true  copy  of  the  re¬ 
location  contract,  will  be  used  in  the 
examination  and  approval  of  the  title. 
The  disposition  of  final  title  assem¬ 
blies  will  be  governed  by  §  644.71. 

(2)  The  procedures  described  in 
§§  644.81  through  644.88  do  not  apply 
to  the  extinguishment  of  outstanding 
rights,  including  subordination  of 
easements  and  similar  interests,  under 
the  provisions  of  relocation  contracts, 
as  differentiated  from  the  acquisition 
of  land  or  easements,  or  the  subordi¬ 
nation  of  oil,  gas,  and  other  mineral 
rights,  to  be  utilized  for  project  pur¬ 
poses. 

(e)  Acquisition  By  Exchange.— (1) 
Military.  The  authority  to  acquire 
land  by  exchange  for  military  projects 
is  provided  in  10  U.S.C.  2672,  and  in 
the  Military  Construction  Authoriza¬ 
tion  Act  passed  each  year.  As  an  exam¬ 
ple  Sections  601  and  702,  Pub.  L.  95- 
82,  August  1,  1977,  the  Military  Con¬ 
struction  Authorization  Act,  1978,  pro¬ 
vides  in  part,  that  “the  authority  to 
acquire  real  estate  or  land  includes  au¬ 
thority  to  make  surveys  and  to  acquire 
land,  and  interests  in  land  (including 
temporary  use),  by  gift,  purchase,  ex¬ 
change  of  Government-owned  land,  or 
otherwise.”  Title  10  U.S.C.  2662a-4 
provides  that  a  transfer  of  real  proper¬ 
ty  owned  by  the  United  States  to  an¬ 
other  Federal  agency  or  another  mili¬ 
tary  department  or  to  a  state  must  be 
reported  to  the  Committees  on  Armed 
Services  if  the  estimated  value  of  the 
property  is  more  than  $50,000.  A  pre¬ 
requisite  to  any  acquisition  by  ex¬ 
change  is  authority  for  the  acquisi¬ 
tion. 

(2)  Civil  Works.  The  authority  to  ex¬ 
change  land  or  other  Government 
property  for  private  lands  or  property 
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in  execution  of  an  authorized  river 
and  harbor  or  flood  control  work  or 
improvement  is  found  in  33  U.S.C. 
558b  and  558b- 1. 

(3)  Coordination  with  the  Office  of 
Managment  and  Budget  (.OMB).  OMB 
requests  that  each  proposal  to  use 
Government-owned  property  in  a  land 
acquisition  exchange  be  cleared  with 
the  appropriate  Associate  Director  of 
OMB.  Disposal  actions  ,  where  ex¬ 
change  through  the  authority  of  the 
General  Services  Administration  or 
specific  legislation  is  envisioned  will  be 
cleared  with  OMB  prior  to  filing  a  dis¬ 
posal  report  pursuant  to  10  U.S.C. 
2662.  A  draft  letter  to  the  Associate 
Director,  Office  of  Management  and 
Budget  will  be  submitted  to  HQDA 
(DAEN-REA)  WASH  DC  20314  stating 
the  requirement  for  the  new  acquisi¬ 
tion,  the  description  of  the  property  to 
be  excessed,  its  estimated  fair  market 
value,  and  a  justification  for  the  ex¬ 
change  of  that  property  as  constitut¬ 
ing  its  highest  and  best  use.  OMB 
clearance  will  be  required  before  dis¬ 
posal  reports  outlining  exchange  pro¬ 
posals  are  filed  with  the  Congress. 

Involuntary  Acquisition  by  the 
United  States 

§644.101  General. 

This  Section  describes  procedures  of 
the  Corps  of  Engineers  relating  to  the 
involuntary  acquisition  of  land  and  in¬ 
terests  in  land  on  the  basis  of  a  physi¬ 
cal  appropriation  or  use  by  the  United 
States.  It  is  applicable  to  all  Division 
and  District  Engineers  having  real 
estate  responsibilities. 

§  644.102  Examples  of  Involuntary  Acqui¬ 
sitions. 

While  the  Secretary  of  the  Army 
and  Secretary  of  the  Air  Force  have 
no  authority  to  acquire  interests  in 
real  property  except  under  express  au¬ 
thorization  and  appropriation  made  by 
Congress,  the.  Government  may,  never¬ 
theless,  in  the  performance  of  an  au 
thorized  act  involuntarily  acquire  an 
interest  in  real  property,  for  which  the 
owner  is  entitled  to  just  compensation. 
Whenever  a  plaintiff  successfully  pros¬ 
ecutes  litigation  which  establishes 
that  an  interest  in  real  property  has 
been  taken,  the  interest  so  taken 
should  be  confirmed  in  the  form  of  a 
grant,  wherever  possible.  The  instru¬ 
ment  should  be  recorded  in  the  public 
land  records  and  permanently  retained 
in  the  real  estate  files,  as  evidence  of 
the  interest  taken  and  as  a  protection 
against  possible  future  claims  of  pur¬ 
chasers  for  value  without  notice.  No 
employee  or  representative  of  the 
Corps  of  Engineers  shall  intentionally 
make  ft  necessary  for  an  owner  to  in¬ 
stitute  legal  proceedings  to  prove  the 
fact  of  the  taking  of  his  property,  as 
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prescribed  by  Pub.  L.  91-646.  Exam¬ 
ples  of  involuntary  acquisition  are: 

(a)  Damage  to  real  property  caused 
by  flooding,  saturation,  seepage,  ero¬ 
sion,  or  other  causes  arising  out  of  the 
construction,  operation,  or  mainte¬ 
nance  of  an  authorized  project. 

(b)  Damage  as  a  result  of  overflights 
of  aircraft. 

(c)  Other  instances  where  Govern¬ 
ment  actions  result  in  a  restriction  of 
the  use  of  property. 

§644.103  Litigation  Reports. 

In  those  cases  where  a  landowner 
files  suit  alleging  that  the  Govern¬ 
ment  took  his  property  or  an  interest 
therein,  a  litigation  report  should  be 
funished  in  accordance  with  ER  1180- 
1-1.  Litigation  reports  will  be  submit¬ 
ted  in  quadruplicate  in  cases  involving 
military  installations,  and  in  triplicate 
in  cases  involving  civil  works.  District 
and  Division  Engineers  will  furnish  an 
additional  copy  direct  to  the  local 
United  States  Attorney  in  actions  in  a 
United  States  District  Court.  In  addi¬ 
tion  to  the  information  required  by 
ER  1180-1-1,  there  will  be  furnished 
preliminary  certificates  of  title  to 
properties  subject  to  the  taking,  cover¬ 
ing  a  period  of  search  of  at  least  25 
years  prior  to  initiation  of  the  action, 
and  indicating  the  date  of  acquisition 
of  the  plaintiff's  interest.  Certificates 
may  be  procured  commercially,  or  may 
be  prepared  by  a  staff  attorney. 

(а)  Avigation  Easements.  Reports  on' 
actions  alleging  the  taking  of  an  aviga¬ 
tion  easement  should  include  the  fol¬ 
lowing  information  together  with  sup¬ 
porting  exhibits: 

(1)  Permanency  of  the  installation 
and  its  designated  use; 

(2)  Dates  of  commencement  of  use 
of  the  runway  involved  and  of  each  ex¬ 
tension  thereof; 

(3)  Date  of  commencement  of  take¬ 
offs  and  landings  by  regularly  as¬ 
signed  aircraft  of  the  type  (identify) 
causing  the  taking; 

(4)  Frequency  and  actual  height  of 
flight  of  the  particular  aircraft  over 
some  portion  of  plaintiff’s  property; 

(5)  Any  applicable  zoning  regula¬ 
tions  affecting  use  of  the  property; 

(б)  A  drawing  at  an  approximate 
scale  of  1"  to  400'  showing  the  location 
and  length  of  the  present  runway,  its 
original  length,  and  each  extension, 
and  also  showing  the  location  of  plain¬ 
tiff’s  property  with  relation  to  the  ap¬ 
proach-departure  zone  of  the  runway 
and  the  longitudinal  distance  in  feet, 
measured  along  the  extended  center 
line  from  the  end  of  the  runway  and 
the  lateral  distance  measured  perpen¬ 
dicular  to  the  extended  center  line,  of 
the  plaintiff’s  property  and  of  any 
dwellings  thereon. 

(7)  A  vertical  projection  of  the  draw¬ 
ing  at  an  approximate  scale  1"  to  100' 
showing  the  approach-departure  clear- 
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ance  surface  at  the  specified  slope 
ratio  and  the  mean  sea  level  heights  of 
the  end  of  the  runway  and  of  the 
plaintiff’s  property  and  any  dwellings 
thereon;  and 

(8)  Name  of  the  person  qualified  to 
testify  concerning  preparation  of  the 
drawing. 

(b)  Clearance  Easements.  Litigation 
reports  on  actions  alleging  the  taking 
of  a  clearance  easement  will  contain 
the  following: 

(1)  Details  of  any  prior  acquisition  of 
clearance  easements  over  the  same 
property; 

(2)  Statement  as  to  any  outstanding 
clearance  easement  directives,  includ¬ 
ing  criteria  for  approach  and  transi¬ 
tion  zones,  status  of  negotiations,  and 
copies  of  appraisal  reports; 

(3)  Statement  that  all  acquisition  of 
clearance  easements  has  been  stopped, 
unless  their  prompt  acquisition  is  nec¬ 
essary  to  provide  for  current  flight  op¬ 
eration;  and 

(4)  Recommendation  that  there  be 
included  in  the  estate,  in  the  event  of 
settlement,  provisions  for  the  clear¬ 
ance  of  existing  obstructions  and  pro¬ 
hibition  against  future  obstructions, 
provided  that  circumstances  will 
permit  a  delay  in  the  acquistion  of  a 
clearance  easement  until  completion 
of  the  litigation. 

(c)  Appraisal  Reports.  Appraisal  re¬ 
ports  will  be  submitted  to  HQDA 
(DAEN-REE)  WASH  DC  20314  after 
the  Department  of  Justice  has  deter¬ 
mined  the  date  (or  dates)  of  taking. 
These  reports  will  reflect  the  “before” 
and  “after”  values  of  the  property, 
based  on  the  assumption  that  the 
United  States  acquired  an  easement 
on  that  date  (or  dates). 

§644.104  Procurement  of  Deed  and  Title 
Assembly. 

In  any  case  in  which  the  Court  de¬ 
termines  that  the  United  States  has 
taken  an  interest  in  real  property,  the 
Department  of  Justice  will  attempt  to 
have  included  in  the  findings  and  in 
the  judgment  a  precise  description  of 
the  interests  taken.  An  attempt  will 
also  be  made  to  provide  in  the  judg¬ 
ment  that  payment  by  the  United 
States  will  not  be  required  until  the 
plaintiff  has  delivered  a  deed  or  other 
acceptable  conveyance  of  the  interest 
taken. 

(a)  Preparation  of  Instrument.  Upon 
receipt  from  the  Department  of  Jus¬ 
tice  of  information  as  to  the  nature  of 
the  settlement  which  has  been 
reached,  a  deed  will  be  prepared, 
drafted  in  accordance  with  §644.70, 
covering  the  estate  provided  in  the 
judgment. 

(b)  Execution  and  Recording  of 
Deed.  The  Division  or  District  Engi¬ 
neer  will  obtain  proper  execution  of 
the  deed,  record  the  same,  procure  a 
final  certificate  of  title  of  a  commer¬ 


cial  title  company  or  a  staff  attorney, 
and  obtain  a  final  title  opinion  pursu¬ 
ant  to  the  provisions  of  the  Delegation 
to  the  Department  of  the  Army  for 
the  Approval  of  the  Title  to  Lands 
Being  Acquired  for  Federal  Public 
Purposes,  dated  December  4,  1970,  and 
issued  by  the  Assistant  Attorney  Gen¬ 
eral,  Land  and  Natural  Resources  Divi¬ 
sion,  Department  of  Justice.  The  title 
assembly  and  final  title  opinion  should 
be  forwarded  to  HQDA  (DAEN-REA- 
P)  WASH  DC  20314.  with  information 
copy  of  transmittal  letter  to  Division 
Engineer. 

(c)  Notification  to  the  Department  of 
Justice.  If  the  recorded  deed  and  the 
final  certificate  of  title  are  not  readily 
available,  the  Division  or  District  En¬ 
gineer  will  notify  the  Land  and  Natu¬ 
ral  Resources  Division  of  the  Depart¬ 
ment  of  Justice  by  letter,  with  a  copy 
to  the  appropriate  United  States  At¬ 
torney,  that  the  deed  has  been  proper¬ 
ly  executed  and  delivered  by  the  plain¬ 
tiff  arid  has  been  entered  for  record  in 
order  that  settlement  will  not  be  de¬ 
layed. 

(d)  Disposition  of  Final  Title  Assem¬ 

bly,  Mapping,  and  Audit.  When  a  final 
title  opinion  has  been  obtained,  the 
Division  or  District  Engineer  will 
assign  a  tract  number  to  the  areas  in 
which  the  interest  has  been  acquired, 
will  add  the  tract  to  the  project  map, 
and  will  transmit  the  final  title  opin¬ 
ion  and  related  papers  to  HQDA 
(DAEN-REA-P)  WASH  DC  20314. 
The  tract  will  be  included  in  the  audit 
of  the  installation  to  which  it  pertains. 
Audits  will  be  revised  for  this  purpose, 
if  necessary.  The  amount  of  the  judg¬ 
ment  received  by  the  plaintiff  will  be 
shown  in  the  audit  assembly,  with  a 
proper  notation  that  it  represents  the 
amount  of  the  judgment  entered  in 
the  litigation,  which  will  be  identified 
in  the  audit  by  its  civil  number,  and  by 
designation  of  the  Court  in  which  it 
was  rendered.  A  copy  or  abstract  of 
the  judgment  will  be  inserted  in  the 
District  Office  audit  assembly,  identi¬ 
fied  as  follows:  “Directive  by  judicial 
decree  for  the  acquisition  of  Tract  No. 
;  being  an  easement  (or  other  inter¬ 
est),  cpntaining - acres.” 

(e)  Action  in  Lieu  of  Confirmatory 
Deed.  Where  a  confirmatory  deed 
cannot  be  obtained,  the  Division  or 
District  Engineer  will  obtain  from  the 
Clerk  of  the  Court  a  copy  of  the  final 
judgment  (or  an  appropriately  ex¬ 
cerpted  copy  of  the  final  judgment), 
acknowledged  or  properly  certified  to 
permit  recordation  in  the  local  land 
records.  The  Division  or  District  Engi¬ 
neer  will  record  same  and  later  trans¬ 
mit  the  appropriate  title  assembly  to 
HQDA  (DAEN-REA-P)  WASH  DC 
20314.  If  the  final  judgment  does  not 
contain  language  which  clearly  vests 
title  n  the  United  States  of  the  inter¬ 
est  in  land  for  which  compensation 


was  paid,  request  should  be  made  of 
the  United  States  Attorney  to  move 
the  Court  to  amend  the  judgment  to 
show  that  such  title  has  vested. 

Subpart  D — Relocation  Assistance 

Program 

§644.121  Cross  Reference. 

See  Part  641  of  this  chapter  for  the 
regulations  on  the  relocation  assist¬ 
ance  program. 

Subpart  E — Homeowners  Assistance 

Program 

General 

§  644.181  Purpose. 

Subpart  E  sets  forth  the  rules  and 
procedures  to  be  followed  for  the  ad¬ 
ministration  of  the  Department  of  De¬ 
fense  Homeowners  Assistance  Pro¬ 
gram  (HAP).  The  Homeowners  Assist¬ 
ance  Program  is  a  special  relief  pro¬ 
gram  designed  to  provide  benefits  to 
eligible  homeowners  to  help  offset  real 
estate  losses  suffered  as  a  result  of  cer¬ 
tain  base  closure  or  reduction  actions. 
It  is  not  a  procurement  program  and 
although  it  does  provide  for  acquisi¬ 
tion  of  dwellings  under  certain  circum¬ 
stances,  there  is  no  governmental  need 
for  such  dwellings  and  they  are  ac¬ 
quired  only  for  the  accommodation  of 
the  applicant  and  must  be  resold  by 
the  Government.  It  is  hot  a  claims 
program  in  an  adversary  sense  and 
there  is  no  provision  for  judicial 
review.  Therefore,  in  order  to  carry 
out  the  intent  of  the  Congress  in  ad¬ 
ministering  the  program,  it  is  essential 
that  every  effort  be  made  to  insure 
that  each  applicant  is  treated  fairly 
and  receives  the  maximum  benefits  to 
which  he  is  entitled  under  the  law  as 
rapidly  as  practicable  but  with  a  mini¬ 
mum  expenditure  of  time  and  money 
for  administration.  Reasonable  doubts 
should  be  resolved  in  favor  of  the  ap¬ 
plicant. 

§  644.182  Applicability. 

These  procedures  are  applicable  to' 
the  Office,  Chief  of  Engineers  (OCE), 
and  to  those  U.S.  Army  Corps  of  Engi¬ 
neers’  Division  and  District  Engineers 
(Division/District)  having  military 
real  estate  responsibilities.  This  pro¬ 
gram  has  worldwide  application;  how¬ 
ever,  no  properties  in  foreign  countries  . 
may  be  acquired  except  certain  prop¬ 
erty  located  on  a  base  or  installation. 
The  program  is  applicable  to  members 
of  all  branches  of  the  military  services 
and  to  all  Federal  civilian  employees 
of  all  branches  of  the  Government  of 
the  United  States  except  temporary 
employees  serving  under  a  time  limita¬ 
tion.  Nonappropriated  fund  employees 
and  independent  contractors  and  their 
employees  are  not  eligible. 
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§641.183  Objective. 

Section  1013  of  the  Demonstration 
Cities  and  Metropblit&n  Development 
Act  of  1966,  Pub.  L.  09-754  (80  Stat. 
1255,  1290),  approved  November  3, 
1966.  as  amended,  hereinafter  referred 
to  as  the  Act.  authorizes  the  Secretary 
of  Defense  (S/D)  to  provide  assistance 
to  eligible  military  or  civilian  employ¬ 
ee  homeowners  by  payment  of  partial 
compensation  for  losses  sustained  in 
the  private  sale  of  a  dwelling,  by  pay¬ 
ment  of  the  costs  of  judicial  foreclo¬ 
sure,  or  by  purchase  of  a  dwelling  by 
the  Government.  Such  assistance  is 
available  to  certain  military  personnel 
and  civilian  employees  who  are  the 
owners  and  occupants  of  one-  or  two- 
family  dwellings  located  at  or  near 
military  installations  ordered  to  be 
closed  in  whole  or  in  part  subsequent 
to  November  1,  1964,  including  reduc¬ 
tions  in  the  scope  of  operations  at 
such  installations  occurring  after  Oc¬ 
tober  28,  1969:  Provided,  That  the  S/D 
finds  that  their  service  or  employment 
at  such  installations  has  been  or  will 
be  terminated  as  the  result  of  the  clo¬ 
sure  or  reduction  action,  and  that  as  a 
result  of  the  actual  or  pending  closure 
or  reduction  action  there  is  no  present 
market  for  the  sale  of  such  dwellings 
upon  reasonable  terms  and  conditions. 
Pub.  L.  91-511  (84  Stat.  1204,  1225), 
amended  the  Act,  effective  as  of  Octo¬ 
ber  28,  1969,  to  provide  that  considera¬ 
tion  may  be  given  to  the  dhmulative 
effect  on  the  local  real  estate  market 
of  all  closure  or  reduction  actions  in 
the  same  area.  Pub.  L.  92-545  (86  Stat. 
1135,  1150),  further  amended  the  Act, 
effective  as  of  November  30,  1970,  to 
authorize  assistance  to  personnel  at 
overseas  bases  who  previously  were 
not  eligible  because  they  were  not  as¬ 
signed  to  a  unit  involved  in  the  closure 
or  reduction  action  and/or  because 
they  owned  on-base  housing.  Pub.  L. 
93-166  (87  Stat.  661,  697),  approved 
November  29,  1973,  further  amended 
the  Act,  as  to  closures  announced  after 
April  1,  1973,  'to  authorize  assistance 
to  certain  military  and  civilian  person¬ 
nel  who  were  previously  not  eligible 
because  they  were  involved  in  routine 
transfers  not  connected  with  the  clo¬ 
sure  action. 

§614.184  Responsibilities. 

(a)  The  Director  of  Real  Estate, 
OCE,  acting  for  and  on  behalf  of  the 
Chief  of  Engineers,  has  been  delegated 
authority  and  responsibility  for  the 
administration  of  this  program.  There 
has  been  established  within  the  Direc¬ 
torate  of  Real  Estate  the  Homeowners 
Assistance  Division  which  constitutes 
a  central  office  of  control  responsible 
for  supervision,  inter-agency  coordina¬ 
tion,  development  of  policies  and  pro¬ 
cedures,  Congressional  liaison  and 
processing  of  appeals.  A  liaison  office 
is  maintained  in  the  Office  of  the  As¬ 


sistant  Secretary  of  Defense  (Manpow¬ 
er,  Reserve  Affairs  and  Logistics). 

(b)  Division/District  having  military 
real  estate  responsibility  and  the 
Chiefs  of  their  Real  Estate  Divisions 
are  hereby  redelegated  authority  to 
administer,  manage,  and  execute  the 
Homeowners  Assistance  Program  on 
behalf  of  all  claimants  in  accordance 
with  the  provisions  of  this  regulation. 
It  is  contemplated  that  the  Division/ 
District  will  dispose  of  all  cases  except 
appeal  cases  on  which  agreement 
cannot  be  reached  with  the  applicant 
and  such  appeal  cases  must  be  for¬ 
warded  to  OCE  for  consideration,  and, 
if  necessary,  forwarded  by  OCE  to  the 
Office  of  the  Assistant  Secretary  of 
the  Army  (Installations,  Logistics  and 
Financial  Management)  (OASA 
(IL&FM))  for  final  decision. 

(c)  Division/District  records  will  ac¬ 
count  for  each  application  filed  by 
showing  that  it  was  withdrawn;  that  it 
was  settled  with  benefits;  that  it  was 
rejected  or  settled  without  benefits, 
but  with  no  appeal,  or  that  an  appeal 
was  forwarded  to  OCE. 

§614.185  Limitation. 

(a)  Applications  for  benefits  under 
the  provisions  of  the  Act  should  be 
presented  to  the  appropriate  Division/ 
District  within  three  years  after  the 
public  announcement  or  order  of  clo¬ 
sure  or  reduction.  Any  application 
filed  after  this  time  should  be  submit¬ 
ted  to  HQDA  (DAEN-REH-O),  WASH 
DC  20314,  with  the  reasons  for  late 
filing.  Following  such  submission,  a 
determination  will  be  made  as  to 
whether  the  application  can  be  accept¬ 
ed. 

(b)  In  requesting  additional  informa¬ 
tion,  or  in  sending  official  notifica¬ 
tions  to  applicants,  the  use  of  certified 
mail  (return  receipt  requested)  is  rec¬ 
ommended  in  order  that  the  Division/ 
District  may  have  a  record  in  the  form 
of  a  certified  mail  receipt  of  delivery 
to  the  applicant’s  latest  known  ad¬ 
dress. 

(c)  Where  an  applicant  has  failed  to 
respond  in  60  days  to  requests  for  ad¬ 
ditional  information,  Division/District 
may  advise  him  in  writing  that  his  ap¬ 
plication  is  considered  to  be  with¬ 
drawn,  and  of  the  specific  time  limita¬ 
tion  within  which  a  claim  must  be 
filed. 

(d)  Where  it  has  been  decided  that 
an  applicant  is  ineligible  for  benefits 
or  where  it  has  been  decided  that  an 
applicant  in  the  case  of  a  private  sale 
is  eligible  under  the  program  but  is 
not  entitled  to  benefits  and  no  appeal 
has  been  filed  within  180  days  from 
the  date  written  notice  of  such  deci¬ 
sion  was  delivered  to  the  latest  known 
address  of  such  applicant,  the  case  will 
be  considered  to  be  closed. 

(e)  Where  there  is  an  eligible  appli¬ 
cant  who  still  owns  his  home  and  the 


Division/District  has  made  a  determi¬ 
nation  of  the  fair  market  value  as  of  a 
date  prior  to  the  public  announcement 
(hereinafter  referred  to  as  prior  value) 
and  has  advised  the  applicant  of  the 
amount  of  the  Government's  offer  to 
purchase,  the  applicant  will  be  advised 
in  the  letter  containing  such  offer 
that  he  has  30  days  in  which 

(1)  To  accept  the  offer  in  writing;  or 

(2)  To  appeal  in  writing;  or 

(3)  To  withdraw  the  application. 

If  there  is  no  action  by-  the  applicant 
within  the  30-day  period,  the  case  will 
be  considered  withdrawn.  If  the  appli¬ 
cant  timely  objects  to  the  amount  of¬ 
fered,  or  otherwise  appeals,  the  matter 
will  be  processed  In  accordance  with 
the  appeal  procedures.  Where  more  fa¬ 
vorable  action  can  be  taken  on  appeal, 
at  any  level  of  review,  the  applicant 
will  be  advised  that  he  will  have  30 
days  in  which  to  accept  the  new  offer 
or  to  file  a  new  appeal  which  will  be 
processed  under  appeal  procedures. 

(f)  Notwithstanding  the  actions 
taken  in  paragraph  (e)  of  this  section, 
in  the  event  an  eligible  applicant- sells 
his  home  privately  and  the  time  limi¬ 
tations  in  paragraph  (a)  of  this  sec¬ 
tion,  have  not  expired,  his  application 
may  be  processed  on  *  a  private  sale 
basis. 

(g)  Where  an  appeal  has  been  filed, 
the  case  will  be  considered  closed  after 
appropriate  action  has  been  taken  in 
conformance  with  the  final  decision 
made  on  appeal,  as  prescribed  in  the 
appeal  procedures. 

(h)  Settlements  made  in  accordance 
with  the  Act  and  these  regulations  will 
not  be  reviewed  for  the  purpose  of  ap¬ 
plying  one  of  the  other  formulas  for 
benefits  without  the  prior  specific  ap¬ 
proval  of  OCE.  Closed  cases  will  not  be 
reopened  without  specific  approval  of 
OCE. 

§  644  186  Funding. 

(a)  The  following  revolving  fund  ac¬ 
count  has  been  established: 

(1)  97X4090— Homeowners  Assist¬ 
ance  Fund,  Defense. 

(2)  97X4090.0122— Allocation  to 
Army. 

(b)  The  Department  of  Defense 
(DOD)  will  make  available  to  the  De¬ 
partment  of  the  Army  (DA)  for  alloca¬ 
tion  to  OCE.  under  established  proce¬ 
dures,  funds  required  for  administra¬ 
tion  of  the  program.  Punds  provided 
will  be  utilized  for  purchase  or  reim¬ 
bursement  as  provided  herein,  as  well 
as  to  defray  expenses  arising  in  con¬ 
nection  with  the  acquisition,  manage¬ 
ment,  and  disposal  of  such  properties, 
including  payment  of  principal,  inter¬ 
est,  and  expenses  of  mortgages  or 
other  indebtedness  thereon,  and  in¬ 
cluding  the  cost  of  staff  services  and 
contract  services,  cost  of  insurance, 
and  other  indemnities. 
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§  644.187  Service  and  employment  data. 

(a)  The  Secretaries  of  the  Military 
Departments  and  the  Directors  of  De¬ 
fense  Agencies  are  responsible  for  dis¬ 
seminating  information  on  the  pro¬ 
gram,  rendering  assistance  to  appli¬ 
cants.  receiving  and  verifying  state¬ 
ments  on  employment  in  applications, 
and  for  forwarding  such  applications 
to  the  appropriate  Division/District 
for  processing.  At  installation  level, 
the  personnel  officers  of  other  Federal 
agencies  having  custody  of  applicant’s 
personnel  records  will  verify  state¬ 
ments  on  employment. 

(b)  Fact  Sheet  and  Application  for 
Homeowners  Assistance,  DD  Form 
1607,  have  been  distributed  to  Depart¬ 
ment  of  Defense  installations  and  ac¬ 
tivities.  The  Fact  Sheet  explains  the 
objective  of  the  programs,  the  eligibil¬ 
ity  requirements,  the  benefits  availa¬ 
ble  and  the  procedures  to  be  followed 
in  seeking  assistance,  the  application 
provides  a  format  for  submission  of  es¬ 
sential  factual  data  and  the  type  of 
benefits  requested. 

§  644.188  Overseas  Bases. 

(a)  Prior  to  the  enactment  of  Section 
601  of  Pub.  L.  92-545  on  October  25, 
1972,  servicemen  and  civilian  employ¬ 
ees  in  foreign  countries  were  covered 
by  the  program  and  were  subject  to  all 
of  the  eligibility  requirements  of  the 
Act,  as  were  applicants  in  the  United 
States,  the  only  difference  being  that 
the  Act  precluded  the  acquisition  of 
properties  in  foreign  countries.  The 
enactment  of  Section  601  of  Pub.  L. 
92-545  kept  intact  existing  benefits  for 
servicemen  and  civilian  employees  in 
foreign  countries  and  provided  bene¬ 
fits  to  certain  personnel  not  previously 
covered.  Such  personnel  at  overseas 
bases  who  sell  their  on-base  or  off-base 
homes  at  a  loss,  or  who  are  unable  to 
sell  their  on-base  property  as  a  result 
of  the  announced  closure  or  reduction 
in  scope  of  operations  of  such  bases, 
are  entitled  to  assistance,  under  the 
formula  set  forth  below.  In  order  to 
qualify  for  assistance,  such  personnel 
must  relocate  incident  to  transfer, 
reassignment,  or  involuntary  termina¬ 
tion  of  their  employment  at  a  time 
when  the  closure  or  reduction  in  scope 
of  operations  of  the  base  where  they 
were  stationed  or  employed  results  in 
their  inability  to  sell  their  property 
upon  reasonable  terms  and  conditions. 

(b)  No  properties  may  be  acquired  in 
foreign  countries  except  in  connection 
with  compensation  for  property  locat¬ 
ed  on  an  overseas  base  or  installation. 
Eligible  owners  of  such  property  who 
are  unable  to  find  a  purchaser  for  the 
property  may  surrender  their  interest 
therein  to  the  United  States  and  shall 
be  entitled  to  compensation  in  an 
amount  equal  to  (1)  90  percent  of  the 
sum  of  the  purchase  price  of  the 
dwelling  and  improvements,  and  all 


costs  of  ownership,  including  interest 
on  notes,  utilities,  and  service,  mainte¬ 
nance  and  insurance,  less  (2)  the  total 
of  all  housing  allowances  received 
from  the  Government  during  owner¬ 
ship  or  occupancy  of  the  dwelling,  and 
all  rents  or  other  benefits  collected: 
Provided,  however.  That  the  maxi¬ 
mum  compensation  will  in  no  event 
exceed  90  percent  of  the  unamortized 
portion  of  the  cost  of  the  property,  in¬ 
cluding  improvements,  at  the  time 
ownership  was  terminated,  as  reflected 
in  the  amortization  schedule,  if  any, 
relating  to  such  property.  In  the  case 
of  private  sale  of  property  located  on 
base,  the  foregoing  formula  will  also 
be  applied,  except  that  in  computing 
benefits  due  the  applicant  the  sale 
price  will  be  deducted  together  with 
the  other  items  specified  in  subpara¬ 
graph  1  of  this  paragraph. 

(c)  Benefits  available  in  connection 
with  off-base  property  are  limited  to 
private  sale  relief,  consisting  of  the 
difference  between  95  percent  of  the 
fair  market  value  of  such  property 
before  the  closure  or  reduction  an¬ 
nouncement  and  the  fair  market  value 
thereof  at  the  time  of  sale  or  the  sale 
price,  whichever  is  greater.  No  over¬ 
seas  off-base  property  may  be  acquired 
by  the  Government. 

§644.189  Records  and  Reports. 

Homeowners  Assistance  Docket 
Sheet,  ENG  Form  4153,  will  be  used 
by  Division/District  to  record  actions 
taken  after  receipt  of  applications. 
The  foregoing  forms  will  be  used  as  a 
document  for  the  preparation  of 
punched  cards  for  reporting  purposes. 
Detailed  instructions  are  set  forth  in 
Chapter  14,  EP  405-1-2.  Reporting  re¬ 
quirements  for  RCS  DAEN-RE-12  are 
incorporated  in  ER  405-1-11. 

Procedure 

§  644.190  Announcement  of  Base  Closure 
or  Reduction. 

(a)  Immediately  upon  announce¬ 
ment  at  DOD  level  or  locally  of  a  clo¬ 
sure  or  reduction  action,  Division/Dis¬ 
trict  will  take  the  following  actions  in 
anticipation  of  the  filing  of  applica¬ 
tions  for  homeowners  assistance: 

(1)  Contact  the  respective  base  per¬ 
sonnel  offices  within  their  jurisdic¬ 
tions  to  apprise  those  offices  of  the 
availability  of  HAP  benefits  and  to  es¬ 
tablish  the  proper  degree  of  liaison; 

(2)  Obtain  from  the  base  personnel 
offices  an  indication  of  the  number  of 
homeowners  involved  and  the  specific 
locations  of  their  homes; 

(3)  Prepare  estimates  indicating  the 
number  of  applications  for  homeown¬ 
ers  assistance  that  may  be  expected,  as 
well  as  estimates  of  the  number  of 
homeowners  that  may  be  expected  to 
be  eligible  under  the  program.  Eligibil¬ 
ity  estimates  may  be  based  on  the  gen¬ 


eral  marketability  of  homes  in  the 
area,  the  concentration  of  homes  in 
specific  areas,  the  time  phasing  for 
personnel  movement  and  other  availa¬ 
ble  information.  A  detailed  study  of 
market  conditions  is  not  necessary  at 
this  time.  Based  on  information  ob¬ 
tained  in  Paragraphs  (a)  (1)  and  (2)  of 
this  section,  determination  may  be 
made  concerning  the  extent  of  public¬ 
ity  that  should  be  given  to  the  home- 
owners  assistance  benefits.  For  exam- 
-  pie,  if  it  appears  the  closure  or  reduc¬ 
tion  action  will  not  result  in  economic 
losses  in  the  sale  of  homes,  it  would  be 
inappropriate  to  emphasize  to  the 
homeowners  the  availability  of  bene¬ 
fits. 

(b)  Upon  completion  of*  the  prelimi¬ 
nary  investigation  and  study  of  poten¬ 
tial  impact,  with  respect  to  a  new  clo¬ 
sure  or  reduction  action  announce¬ 
ment,  APP  C,  ER  405-1-11  prescribes 
that  an  Installation  Closure  Potential 
Impact  Report  (RCS  DAEN-RE-21) 
will  be  prepared  and  forwarded.  The 
report  contains  the  following  informa¬ 
tion  and  is  furnished  to  HQDA 
(DAEN-REH-O)  WASH  DC  20314, 
within  60  days  from  the  date  of  public 
announcement: 

(1)  Estimated  number  of  military 
and  civilian  personnel  affected,  segre¬ 
gated  by  rank  or  grade  level. 

(2)  Estimated  number  of  home- 
owners  in  each  category. 

(3)  Estimated  number  of  personnel 
involved  in  routine  transfers  affected 
by  closure  or  realignment  action. 

(4)  Real  estate  market  conditions. 

(c)  With  respect  to  a  new  closure  or 
reduction  action  announcement, 
action  will  be  taken  immediately  to 
obtain  and  assemble  current  market 
data  with  respect  to  the  activity  of  the 
real  estate  market  prior  to  the  closure 
or  reduction  action  announcement  in 
the  general  area  of  the  affected  bases. 
The  scope  of  such  action  will  be  com¬ 
mensurate  with  the  anticipated  work 
load  as  determined  by  the  Division/ 
District.  Such  data  should  be  filed  for 
future  reference.  It  will  be  useful  in 
the  processing  of  applications  at  a 
later  date  when  it  will  be  necessary  to 
compare  the  pre-base  closure  market 
with  the  market  at  the  time  of  the  ap¬ 
plicant’s  sale,  relocation  or  foreclo¬ 
sure.  This  should  not  be  construed  as 
a  request  for  a  detailed  market  data 
impact  study  nor  is  it  recommended 
that  individual  appraisals  be  made  at 
this  time.  A  substantial  collection  of 
current  sales  data  should  provide  suf¬ 
ficient  data  upon  which  the  preclosure 
market  may  be  estimated.  An  excel¬ 
lent  source  of  sales  data  is  the  local 
Board  of  Realtor’s  Multiple  Listing  by 
cards  or  sheets.  These  cards  or  sheets 
include  a  photograph  of  the  house,  a 
brief  physical  description  and  the 
asking  price.  It  is  essential  that  the 
selling  price  be  obtained  and  set  forth 
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on  the  card.  If  a  multiple  service  is  not 
available,  similar  data  sheets  on  sales 
should  be  compiled.  Other  sources  of 
data  are  local  realtors,  mortgage  bro¬ 
kers.  assessment  officers,  county 
courthouse  records  and  utility  compa¬ 
nies.  A  determination  at  the  time  of 
the  announcement  as  to  whether  or 
not  applicants  can  sell  upon  reason¬ 
able  terms  and  conditions  would  be 
premature;  however,  if  there  are  early 
closure  reduction  and  phaseout  dates, 
it  is  highly  probable  that  such  deter¬ 
mination  will  be  necessary  at  an  early 
date.  When  such  a  determination  is  re¬ 
quired.  it  is  proposed  that  it  be  made 
from  a  simple  market  analysis,  plus  a 
sampling  of  appraisals  covering  the 
initial  applications  received  which 
should  indicate  the  trend  of  the 
market.  An  elaborate  and  costly 
impact  study  is  not  required  and 
should  not  be  made. 

§  644.191  Review  of  Application. 

(a)  In  order  to  be  eligible  for  HAP 
benefits,  an  applicant  must  meet  all 
pertinent  requirements  of  the  Act. 
Sections  644.193  through  644.203  refer 
to  most  of  the  basic  requirements  of 
Section  1013  (a)  and  (b)  of  the  Act.  In 
view  of  the  inter-relationship  between 
the  paragraphs,  they  should  be  read 
together  for  proper  understanding.  In¬ 
sofar  as  practicable,  subjects  are  treat¬ 
ed  in  the  chronological  order  con¬ 
tained  in  the  Act  so  that  the  process¬ 
ing  of  an  application  may  be  discontin¬ 
ued  without  unnecessary  work  if  an 
applicant  fails  at  any  point  to  meet 
one  of  the  basic  requirements  of  the 
Act. 

(b)  Division/District,  upon  receipt  of 
an  application  will  assign  a  number  to 
it;  however,  applications  in  connection 
with  installations  located  in  another 
Division/District  will  not  be  assigned  a 
number  but  will  be  forwarded  immedi¬ 
ately  to  the  Division/District  having 
jurisdiction  (a  number,  once  assigned, 
will  not  be  reassigned  regardless  of  the 
disposition  of  the  application). 

§  644.192  Closure  or  Reduction  Action  De¬ 
termination. 

A  closure  or  reduction  action,  as  con¬ 
templated  by  the  Act,  is  defined  as  a 
publicly  announced  action  by  the  De¬ 
partment  of  Defense  or  by  a  compo¬ 
nent  thereof,  at  headquarters  or  local 
level,  which,  (a)  involves  a  complete  or 
partial  closure  of  a  military  base  or  in¬ 
stallation,  or  (b)  involves  a  reduction 
in  the  scope  of  operations  at  a  military 
base  or  installation.  In  addition,  where 
any  publicly  reported  governmental 
statement  or  action  can  reasonably  be 
interpreted  by  base  personnel  and  the 
public  as  indicating  that  a  closure  or 
reduction  action  is  imminent,  such 
statement  or  action  will  be  regarded  as 
a  closure  or  reduction  announcement 
within  the  meaning  of  the  Act.  Any 
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reasonable  doubt  as  to  whether  a  clo¬ 
sure  or  reduction  action  has  been  an¬ 
nounced  will  be  resolved  in  favor  of 
the  applicant. 

§  614.193  Base  Closure  Action  “In  Whole.” 

A  base  closure  “in  whole"  is  defined 
as  an  action  announced  publicly  by 
the  Department  of  Defense  or  by  a 
component  thereof,  which  involves 
one  of  the  following: 

(a)  The  complete  closing  of  a  mili¬ 
tary  base  or  installation,  or 

(b)  The  termination  of  all  existing 
functions  (other  than  caretaker)  at  a 
military  base  or  installation. 

§  644.194  Base  Closure  Action  “In  Part.” 

A  base  closure  “in  part”  is  defined  as 
an  action  announced  publicly  by  the 
Department  of  Defense  or  by  a  compo¬ 
nent  thereof,  which  involves  one  of 
the  following: 

(a)  The  termination  of  a  separate 
and  distinct  mission  or  function  at  a 
military  base  or  installation,  or 

(b)  The  permanent  relocation  of  a 
military  unit  from  an  installation, 
other  than  from  an  installation  which 
includes  in  its  basic  mission  the  sup¬ 
port  or  “homeporting”  of  various  mili¬ 
tary  units,  and  historically  has  experi¬ 
enced  repeated  and  sharp  fluctuations 
in  aggregate  personnel  strength. 

(c)  In  addition  to  the  above,  there 
must  be  one  of  the  following: 

(1)  The  permanent  or  indefinite  clos¬ 
ing  of  all  or  part  of  the  physical  plant 
at  a  military  base  or  installation,  or 

(2)  A  change  in  use  from  one  De¬ 
fense  component  to  another  of  all  or 
part  of  the  physcial  plant  at  a  military 
base  or  installation,  coupled  with  a  sig¬ 
nificant  drop  in  personnel  for  a  period 
of  six  months  or  more,  or 

(3)  A  change  in  use  from  one  mission 
or  function  to  another,  of  all  or  part 
of  the  physical  plant  at  a  military  base 
or  installation,  coupled  with  a  signifi¬ 
cant  drop  in  personnel  for  a  period  of 
six  months  or  more.  A  significant  drop 
in  personnel  is  considered  as  occurring 
where  the  aggregate  of  Federal  per¬ 
sonnel  (military  and  civilian)  displayed 
in  consequence  of  the  announced  clo¬ 
sure  was  a  significant  part  (one  per¬ 
cent  or  more)  of  the  total  area  em¬ 
ployment  at  the  time  of  the  announce¬ 
ment. 

§  644.195  Reduction  in  the  Scope  of  Oper¬ 
ations. 

A  reduction  in  the  scope  of  oper¬ 
ations  is  defined  as  an  action  publicly 
announced  by  the  Department  of  De¬ 
fense  or  by  a  component  thereof 
which  involves  the  elimination  of  mili¬ 
tary  or  Federal  civilian  personnel  from 
a  military  base  or  installation  and  yet 
does  not  necessarily  involve,  as  in  the 
case  of  a  closure  action,  the  termina¬ 
tion  of  any  mission  or  function,  the 
permanent  relocation  of  any  military 
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unit,  or  the  permanent  closing  of  all  or 
part  of  the  physical  plant. 

§  644.196  Eligibility— Service  or  Employ¬ 
ment  Certification. 

Upon  a  determination  that  the  ap¬ 
plicant  was  involved  in  a  base  closure 
or  reduction  action,  the  Division/Dis¬ 
trict  will  ascertain  that  the  personnel 
officer  has  properly  certified  the  ap¬ 
plication  as  to  service  or  employment. 
If  the  application  is  incomplete,  timely 
action  will  be  taken  to  return  it  to  the 
personnel  officer  for  proper  comple¬ 
tion,  prior  to  the  further  processing 
thereof.  If  the  certification  is  satisfac¬ 
tory,  the  application  will  be  checked 
for  compliance  with  the  other  require¬ 
ments  of  the  Act. 

§644.197  Any  Property  Improved  With  • 
One-  or  Two-Family  Dwelling. 

(a)  The  applicant  must  be  or  have 
been  the  owner  of  a  one-  or  two-family 
dwelling  situated  at  or  near  the  mili¬ 
tary  base  or  bases  announced  for  clo¬ 
sure  or  reduction.  A  one-  or  two-family 
dwelling  which  is  located  on  a  farm  or 
on  other  large  acreage  would  include 
only  such  land  as  would  reasonably 
constitute  a  residential  property 
within  the  area.  Land  owned  by  the 
applicant  which  does  not  adjoin  his 
residence  normally  will  not  be  consid¬ 
ered  a  part  of  the  residential  premises. 
Whether  an  additional  adjoining  lot 
should  be  included  as  part  of  the  resi¬ 
dential  premises  will  depend  on 
whether  it  is,  in  fact,  a  part  of  the  resi¬ 
dential  premises  and  was  used  as  such, 
and  whether  it  can  be  severed  readily 
and  can  be  disposed  of  economically 
without  disproportionately  affecting 
the  disposal  of  the  residential  prem¬ 
ises.  The  method  generally  used 
within  the  area  for  selling  and  pur¬ 
chasing  residential  premises  will  be 
considered.  Notwithstanding  the  fore¬ 
going,  the  applicant  should  not  be  left 
with  a  lot  which  is  less  than  the  size 
required  for  a  home,  similar  to  those 
in  the  area,  or  which  would  be  consid¬ 
ered  unmarketable  except  as  part  of 
the  adjoining  residence.  These  are 
judgment  factors  to  be  determined 
and  applied  to  individual  cases  by  the 
Division/District. 

(b)  To  qualify  for  consideration,  the 
property  must  include  a  dwelling  unit 
which  constitutes  an  improvement  in 
the  usual  sense  as  of  the  date  of  the 
closure  or  reduction  action  announce¬ 
ment.  It  must  be,  or  have  been,  an  in¬ 
tegral  part  of  the  property.  Individual 
apartments  in  condominium  or  cooper¬ 
ate  ownership  may  qualify.  Generally, 
trailers  would  not  qualify;  however, 
trailers  would  qualify  if  demounted 
and  permanently  attached  to  owned 
land  or  land  held  under  a  long-term 
lease  or  if  they  are  otherwise  deter¬ 
mined  to  be  real  property.  The  Act 
refers  to  “any  property  improved  with 
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a  one-  or  two-family  dwelling”;  there¬ 
fore,  property  would  include  land  as 
well  as  improvements. 

.  (c)  Where  the  Division/District  de¬ 
termines  that  the  improvements  on 
the  property  (in  connection  with 
which  a  qualified  applicant  has  filed 
an  application)  have  been  damaged 
after  the  closure  or  reduction  action 
announcement  to  the  extent  of  75  per¬ 
cent  or  more  or  have  been  destroyed 
by  fire,  flood,  and/or  other  like  casual¬ 
ty,  the  applicant  will  be  entitled  to 
benefits  only  on  the  basis  of  a  private 
sale.  The  Government  will  not  pur¬ 
chase  the  applicant’s  land.  In  such 
event,  his  benefits  will  be  computed  as 
follows: 

(1)  Find  the  prior  value  of  the  land 
and  improvements  in  the  undamaged 
condition. 

(2)  Find  the  current  value  of  the 
land  and  improvements  in  the  un¬ 
damaged  condition. 

(3)  Multiply  the  prior  value  (1)  by  95 
percent  and  deduct  (2);  this  will  be  the 
amount  of  benefits  to  be  paid  to  the 
applicant. 

(d)  Where  the  Division/District  de¬ 
termines  that  the  improvements  have 
been  -damaged  after  the  closure  or  re¬ 
duction  action  announcement  to  the 
extent  of  25  percent  or  less  by  fire, 
flood,  and/or  other  like  casualty,  the 
applicant  shall  be  notified  that  he 
may  elect  to  receive  benefits  on  the 
basis  of  a  private  sale,  as  computed 
above,  or  he  may  sell  the  property  to 
the  Government  on  the  following 
basis:  Multiply  the  prior  value  (para¬ 
graph  (c)(1)  of  this  section)  by  90  per¬ 
cent  and  deduct  therefrom  the 
amount  or  percent  of  damage  calculat¬ 
ed  on  the  current  value  in  the  un¬ 
damaged  condition. 

(e)  Where  the  Divison/District  de¬ 
termines  that  the  improvements  have 
been  damaged  after  the  closure  or  re¬ 
duction  action  announcement  by  fire, 
flood,  and/or  other  like  casualty  more 
than  25  percent  but  less  than  75  per¬ 
cent  the  applicant  shall  be  notified 
that  he  may  receive  benefits  on  the 
basis  of  a  private  sale,  as  computed 
above,  that  the  purchase  of  his  prop¬ 
erty  by  the  Government  will  require 
the  approval  of  OCE.  If  the  applicant 
desires  to  sell  his  property  to  the  Gov¬ 
ernment,  the  Division/District  will 
make  appropriate  recommendations 
and  include  information  from  the  Re¬ 
gional  Office  of  the  Federal  Housing 
Administration  (FHA)  as  to  whether 
the  property  would  be  acceptable  for 
sale.  If  the  FHA  will  not  accept  th^ 
property.  Division /District  should  in¬ 
clude  a  disposal  plan. 

§  644.198  Location  of  Property  "at  or 
near”  the  Installation. 

A  property  within  20  miles  of  an  in¬ 
stallation  will  be  considered  to  be  “at 
or  near”  that  installation.  Properties 


at  a  greater  distance  will  be  considered 
to  be  “at  or  near”:  Provided,  That  the 
applicant  actually  lived  in  the  proper¬ 
ty  and  commuted  daily  to  his  place  of 
work  during  the  period  immediately 
prior  to  his  transfer,  or  during  the 
period  immediately  prior  to  his  being 
ordered  into  on-post  housing. 

§644.199  Termination  as  Result  of  Clo¬ 
sure  or  Reduction  Action. 

The  applicant  must  meet  one  of  the 
eligibility  requirements  set  forth 
below: 

(a)  Must  be  a  non-temporary  Federal 
employee  whose  employment  at  or  in 
connection  with  the  base,  has  been  or 
will  be  terminated  as  a  result  of  the 
closure  or  reduction  action. 

(b)  Must  be  a  serviceman  whose  serv¬ 
ice  at  or  in  connection  with  the  base 
has  been  or  will  be,  terminated  as  a 
result^  of  the  closure  or  reduction 
action. 

(c)  An  applicant’s  employment  or 
service  at  the  base  or  installation 
which  has  been  ordered  to  be  closed  or 
reduced  must  be  or  have  been  termi¬ 
nated  as  a  consequence  of  the  closure 
or  reduction  action.  An  applicant  may 
be  considered  as  having  his  employ¬ 
ment  or  service  terminated  as  a  conse¬ 
quence  of  the  closure  or  reduction 
action  if  he  is  eligible  under  the  other 
requirements  of  the  Act  and  if: 

(1)  Subsequent  to  public  announce¬ 
ment  of  the  closure  action,  or  within 
six  months  prior  thereto: 

(1)  He  elects  to  retire. 

(ii)  He  elects  not  to  re-enlist  in  the 
military  service. 

(iii)  He  voluntarily  resigns  from  a 
position  which  will  be  abolished. 

(iv)  He  is  transferred  and  his  posi¬ 
tion  or  assignment  is  scheduled  for 
eventual  termination  as  a  result  of  the 
closure  or  reduction  action. 

(v)  He  elects  to  accept  other  employ¬ 
ment  in  lieu  of  transfer  at  a  location 
beyond  normal  commuting  distance; 
or 

(2)  He  is  transferred  overseas  unac¬ 
companied  by  dependents  within  15 
months  prior  to  public  announcement 
of  the  closure  or  reduction  action. 

(d)  In  addition  to  the  above,  service¬ 
men  and  Federal  employees  assigned 
or  employed  at  or  near  bases  an¬ 
nounced  for  closure  after  1  April  1973, 
who  are  required  to  relocate  due  to 
transfer,  reassignment,  or  involuntary 
termination  of  employment  for  rea¬ 
sons  other  than  the  closure  action,  are 
entitled  to  program  benefits,  subject 
to  their  meeting  other  prescribed  eligi¬ 
bility  requirements. 

§  644.200  Time  of  Employment  or  Service 
at  Base. 

Applicant  must  meet  one  of  the 
qualifications  set  forth  in  Paragraphs 

(a),  (b),  or  (c)  of  this  section: 


(a)  Must  be  or  have  been  a  service¬ 
man  or  Federal  employee  assigned  to 
or  employed  at  or  near  the  installation 
or  activity  at  the  time  of  the  public 
announcement  of  the  closure  or  reduc¬ 
tion  action;  or 

(b)  Must  be  or  have  been  a  service¬ 
man  or  Federal  employee  who  trans¬ 
ferred  from  such  installation  or  activi¬ 
ty,  or  who  was  terminated  as  an  em¬ 
ployee  as  a  result  of  reduction-in-force 
within  six  months  prior  to  public  an¬ 
nouncement  of  the  closure  or  reduc¬ 
tion  action;  or 

(c)  Must  be  or  have  been  a  service¬ 
man  or  Federal  employee  transferred 
from  the  base  on  an  unaccompanied 
overseas  tour  within  15  months  prior 
to  the  public  announcement  of  the  clo¬ 
sure  or  reduction  action. 

§  644.201  Owner-Occupant. 

The  applicant  must  meet  one  of  the 
requirements  set  forth  in  Paragraphs 
(a)  or  (b)  of  this  section: 

(a)  Must  be  or  have  been  a  service¬ 
man  or  Federal  employee  who  was  the 
owner-occupant  of  the  dwelling  at  the 
time  of  the  public  announcement  of 
the  closure  or  reduction  action;  or  at 
the  time  of  transfer  or  termination  as 
a  result  of  a  reduction-in-force  within 
six  months  prior  to  the  said  public  an¬ 
nouncement;  or  at  the  time  of  transfer 
from  the  installation  on  an  overseas 
tour  unaccompanied  by  dependents 
within  15  months  prior  to  the  said 
public  announcement. 

(b)  Must  be  or  have  been  a  service¬ 
man  or  Federal  employee  who  vacated 
the  owned  dwelling  as  a  result  of 
having  been  ordered  into  on-post 
housing  during  a  six-month  period 
prior  to  the  closure  or  reduction 
action  announcement. 

(c)  A  serviceman  or  Federal  employ¬ 
ee  may  be  considered  an  owner  of 
property  without  regard  to  the  techni¬ 
cal  form  or  description  by  which  an 
ownership  interest  is  evidenced:  Pro¬ 
vided,  That,  consistent  with  local  prac¬ 
tices  and  procedures,  the  applicant  can 
be  shown  substantially  to  have  the 
rights  and  duties  of  a  person  with  an 
ownership  interest  in  the  property. 
Depending  on  relevant  circumstances, 
for  example,  an  applicant  may  be  eligi¬ 
ble  who  holds  title  to  a  long-term 
ground  lease  rather  than  to  the  fee  or 
who  is  the  buyer  under  a  long-term  ex¬ 
ecutory  purchase  contract;  but  one 
whose  interest  is  that  of  a  mere  secu¬ 
rity  holder,  whether  by  mortgage, 
deed  of  trust,  or  otherwise,  shall  not 
be  eligible.  An  applicant  may  be  eligi¬ 
ble  notwithstanding  that  title  or  other 
ownership  interest  is  in  the  joint  or 
exclusive  name  of  a  spouse.  A  service¬ 
man  or  Federal  employee  who  was  the 
owner  of  a  dwelling  may  be  considered 
to  have  been  the  occupant  although 
he  was  temporarily  absent  therefrom 
if  his  temporary  absence  was  for  a 
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valid  governmental  purpose,  such  as 
temporary  duty,  and  he  would  have  re¬ 
turned  to  the  house  except  for  the  clo¬ 
sure  or  reduction  action. 

§  644.202  Relocation  or  Financial  Hard¬ 
ship. 

Applicant  must  meet  one  of  the  re¬ 
quirements  set  forth  in  Paragraphs  (a) 
or  (b)  of  this  section: 

(a)  Must  be  or  have  been  a  service¬ 
man  or  Federal  employee  who,  as  a 
consequence  of  the  closure  or  reduc¬ 
tion  action,  was  required  to  relocate 
because  of  a  military  transfer  or  be¬ 
cause  of  the  acceptance  of  employ¬ 
ment  beyond  a  normal  commuting  dis¬ 
tance  from  the  base.  For  purposes  of 
satisfying  this  requirement,  the  appli¬ 
cant  must  be  relocated  to  a  new  place 
of  service  or  employment  which  is 
more  than  20  miles  from  the  dwelling 
to  which  assistance  is  sought  and  fur¬ 
ther  from  the  dwelling  in  terms  of 
commuting  time  than  the  base  or  in¬ 
stallation  announced  for  closure  or  re¬ 
duction.  Applicants  ■  listed  in 
§  644.199(c)(1)  who  resigned,  retired  or 
chose  not  to  reenlist  and  who  moved 
beyond  a  reasonable  commuting  dis¬ 
tance  from  the  base,  are  ipso  facto 
considered  to  have  accepted  employ¬ 
ment  beyond  a  normal  commuting  dis¬ 
tance  from  the  dwelling  for  which 
compensation  is  sought,  as  required  by 
Section  1013(b),  second  proviso.  Pub. 
L.  80-754. 

(b)  Must  be  a  serviceman  or  Federal 
employee  who,  as  a  consequence  of  the 
closure  or  reduction  action,  is  unem¬ 
ployed,  not  as  a  matter  of  personal 
choice,  and  who  is  able  to  demonstrate 
such  financial  hardship  that  he  is 
unable  to  meet  the  mortgage  pay¬ 
ments  and  related  expenses.  Financial 
hardship  due  to  being  unemployed  in 
the  area  of  the  closed  installation  is  a 
determination  that  must  be  made  by 
the  Division/District  where  the  appli¬ 
cant  is  unemployed  not  as  a  matter  of 
personal  choice  and  as  a  result  of  base 
closure.  The  applicant  may  be  consid¬ 
ered  so  unemployed  even  though  of¬ 
fered,  prior  to  termination,  a  compara¬ 
ble  position  at  another  location 
beyond  normal  commuting  distance. 
In  support  of  the  hardship  allegation, 
the  applicant  is  required  to  state  why 
employment  is  not  available  or  has  not 
been  accepted,  the  amount  and  fre¬ 
quency  of  all  income,  nature  and 
amounts  of  debts,  and  number  and 
amount  of  all  installment  payments, 
including  mortgage  payments  in  ar¬ 
rears.  Where  current  income  for  a 
period  of  90  days  next  preceding  the 
date  of  application  is  less  than  the 
current  enforceable  obligations 
against  the  applicant,  including  the 
mortgage  payments,  it  may  be  deter¬ 
mined  that  unemployment  and  finan¬ 
cial  hardship,  as  required  by  the  Act, 
has  been  established.  It  is  pointed  out 
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that  this  determination  is  to  be  based 
upon  the  relationship  between  income 
and  obligations.  The  financial  worth 
of  the  applicant  need  not  be  taken 
Into  account.  In  making  the  hardship 
determination,  doubtful  cases  should 
be  resolved  m  favor  of  the  applicant. 

(c)  Each  applicant  requested  to  fur¬ 
nish  supporting  information  to  estab¬ 
lish  financial  hardship  will  be  fur¬ 
nished  an  appropriate  notification  of 
the  provisions  of  the  Privacy  Act  of 
1974  (5  UJS.C.  552a). 

$  644.203  Qualifying. 

(a)  In  the  event  an  applicant  fails  to 
meet  any  of  the  essential  require¬ 
ments  of  the  program  as  set  forth  in 
the  preceding  paragraphs,  there  will 
be  no  further  action  taken  on  the  ap¬ 
plication  except  to  notify  the  appli¬ 
cant  in  writing  of  this  fact  and  to 
advise  him  of  his  right  to  appeal. 

(b)  Where  the  applicant  meets  the 
essential  requirements  of  the  preced¬ 
ing  paragraphs,  action  with  respect  to 
the  application  will  be  taken  as  herein¬ 
after  set  forth. 

§  644.204  Housing  Market  Area. 

The  housing  market  area  is  defined 
as  an  area  in  which  dwelling  units  are 
in  competition  based  on  available 
transportation  facilities,  local  com¬ 
muting  habits  and  preferences,  and 
the  pattern  of  urban  development, 
taking  into  account  the  location  of  the 
homes  of  the  employees  affected  by 
the  closure  or  reduction  action. 

§  644.205  Market  Impact  Zone. 

The  market  impact  zone  is  defined 
as  a  residential  district  or  subdivision 
within  the  market  area  or  a  category 
of  homes  by  prices  which  is  sufficient¬ 
ly  impacted  by  a  base  closure  action  to 
enable  homeowners  to  qualify  for  as¬ 
sistance.  Sucfra  zone  could  be  the  area 
contained  within  a  circle  surrounding 
the  base,  the  radius  of  which  is  the 
distance  between  the  base  and  the  ap¬ 
plicant's  property.  It  is  recognized 
that  in  many  cases  only  a  portion  of  a 
market  arek,  or  homes  in  a  certain 
price  bracket  will  be  significantly  af¬ 
fected  by  a  base  closure  action. 

§  644.206  Determination  of  Economic 
Impact. 

(a)  A  basic  requirement  of  the  Act  is 
that  there  be  no  present  market  for 
the  sale  of  the  applicant's  property 
upon  reasonable  terms  and  conditions, 
as  a  result  of  the  actual  or  pending 
closing  of  the  base  or  installation  in 
whole  or  in  part,  or  as  a  result  of  the 
reduction  in  the  scope  of  operations  at 
such  base  or  as  the  result  of  such 
action  and  other  similar  actions  in  the 
same  housing  market  area  or  market 
impact  zone.  It  is  basic  to  this  provi¬ 
sion  of  the  Act  that  there  be  a  causal 
relationship  between  the  lack  of  a 
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market  for  the  sale  of  a  home  upon 
reasonable  terms  and  conditions,  and 
the  actual  or  pending  closure  or  reduc¬ 
tion  action(s).  Where  the  Division/ 
District  determines  that  the  lack  of  a 
market  for  the  sale  of  a  home  upon 
reasonable  terms  and  conditions  is  the 
result  of  the  actual  or  pending  closure 
or  reduction  action(s),  there  is  no  need 
to  make  further  determinations  such 
as  the  relationship  between  the 
number  of  Federal  personnel  spaces 
displaced  and  the  total  area  employe- 
ment.  Where,  however,  the  Divsion/ 
District  is  unable  to  establish  a  clear 
causal  realtionship  between  a  closure 
or  reduction  action(s)  and  a  decline  in 
value,  it  will  be  determined  that  the 
decline  in  market  values  is  the  result 
of  the  actual  or  pending  closing  of  the 
base  or  installation  where  the  decline 
took  place  susequent  to  the  closure  or 
reduction  actionCs),  and  where  the  ag¬ 
gregate  of  Federal  personnel  spaces 
(military  and  civilian)  displaced  in  con¬ 
sequence  of  the  announced  closure  or 
reduction  actionCs)  was  a  significant 
part  (one  percent  or  more)  of  the  total 
area  employment  at  the  time  of  the 
announcement.  Division/District  will 
consider  total  declines  in  market 
values  without  attempting  to  ascertain 
what  portion  of  such  declines  are  at¬ 
tributable  to  factors  other  than  clo¬ 
sure  or  reduction  action(s).  The  area 
involved  in  the  term  “total  area  em¬ 
ployment”  should  be  determined  by 
the  Division/District.  As  a  general 
guideline,  the  total  employment  area 
might  be  considered  to  be  an  area 
bounded  by  points  representing  the 
average  distance  traveled  by  the  ma¬ 
jority  of  employees  commuting  to 
work  at  the  base. 

(b)  Requirements  of  Section 
1013(a)(3)  of  the  Act  will  be  met  if  the 
causal  relationship  has  been  estab¬ 
lished  as  provided  in  paragraph  (a)  of 
this  section,  and  if: 

(1)  Subsequent  to  the  closure  or  re¬ 
duction  action  announcement  there  is 
a  decline  in  market  values  of  five  per¬ 
cent  or  more  within  the  market  area, 
or  within  the  included  market  impact 
zone  as  to  properties  within  that  zone, 
based  on  findings  of  a  Federal  agency, 
a  special  market  survey,  or  a  pattern 
of  area  appraisals.  Individual  real 
property  appraisals  will  suffice  pend¬ 
ing  establishment  of  an  area  pattern 
or  other  valid  evidence. 

(2)  As  to  any  particular  property, 
the  applicant  is  unable  to  dispose  of 
his  property  to  a  responsible  purchas¬ 
er  for  the  amount  of  the  outstanding 
mortgages,  after  reasonable  efforts  to 
do  so.  In  such  case,  the  applicant  must 
show  evidence  of  efforts  to  sell  pri¬ 
vately.  Such  evidence  may  include 
such  things  as  newspaper  advertise¬ 
ments  and  listing  with  brokers.  Where, 
however,  a  property  is  mortgaged  im¬ 
mediately  prior  to  the  announcement 
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in  a  sum  in  excess  of  prior  fair  market 
v  alue,  failure  to  dispose  of  the  proper¬ 
ty  for  the  aggregate  of  the  mortgage 
debt  will  not  provide  a  basis  for  deter¬ 
mining  that  there  is  no  market  upon 
.reasonable  terms  and  conditions  as  to 
•that  property. 

c)  In  addition  to  paragraph  (b)  of 
this  section,  if  a  causal  relationship  to 
the  base  closure  can  be  shown,  there 
will  be  considered  to  be  compliance 
with  the  requirement  of  Section 
1013(a)(3)  of  the  Act,  if: 

(1)  As  to  a  particular  property,  the 
applicant  is  unable  to  sell  his  property 
after  reasonable  efforts  to  do  so  and 
the  said  property  is  foreclosed;  or 

(2)  As  to  a  particular  property,  the 
applicant,  after  reasonable  effort  has 
not  been  able  to  sell  his  home  and  is 
willing  to  convey  his  property  to  the 
Government  for  90  percent  of  its  prior 
value;  or 

(3)  There  is  a  determination  by  OCE 
that  because  of  the  peculiar  circum¬ 
stances  of  the  case  there  is  considered 
to  be  lack  of  market  for  the  sale  of  the 
applicants’  homes  as  a  result  of  the 
closure  or  reduction  action(s).  An  ex¬ 
ample  of  such  a  case  would  be  where  a 
group  of  homes  larger  than  the  local 
market  can  absorb  in  a  reasonable 

.  length  of  time  has  been  placed  on  the 
market,  resulting  in  a  stagnant 
market,  thereby  distorting  the  normal 
appraisal  techniques  of  estimating 
value  through  comparable  sales  and 
leaving  the  homeowner  with  little 
choice  other  than  to  retain  his  home 
or  to  sell  to  a  speculator.  Where  such 
a  situation  is  encountered,  Division/ 
District  Engineers  should  take  prompt 
action  to  report  the  matter  to  OCE 
with  applicable  comments  and  recom¬ 
mendations. 

(d)  In  the  event  the  Division/Dis¬ 
trict,  after  analyzing  all  market  data 
and  the  appraisals  covering  the  initial 
applications  received,  determines  that 
the  requirements  of  Section  1013(a)(3) 
of  the  Act  have  not  been  met  and 
plans  to  deny  all  applications  on  the 
basis  of  no  impact  in  a  housing  market 
area,  the  Division/District  Engineer 
will  submit  his  findings  and  recom¬ 
mendations  to  OCE  for  review  prior  to 
taking  any  action  thereon. 

*  644.207  DD  Form  1607,  Application  for 

*  Homeowners  Assistance. 

*  Inasmuch  as  DD  Form  1607  does  not 
provide  all  of  the  information  required 
to  process  the  application.  Figures  7-1, 
2,  and  3  in  EP  405-1-2  are  proposed 
letters  to  applicants  requesting  supple¬ 
mental  information.  The  letters  may 
be  considered  to  be  guidelines  and  may 
be  amended  as  deemed  appropriate. 
Figure  7.-4  (EP  405-1-2)  is  a  Privacy 
/*ct  Information  Statement  which 
should  be  furnished  to  the  applicant 
on  all  occasions  when  information  is 
requested  from  such  applicant. 
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§644.208  Applications  Filed  Requesting 
Government  Purchase  Before  Impact  is 
Known. 

(a)  Closure  or  reduction  action  an¬ 
nouncements  often  contain  items  with 
imminent  action  dates.  Many  appli¬ 
cants  will  be  faced  with  a  shortage  of 
time  between  notice  of  termination  of 
their  service  or  employment  and  their 
relocation.  A  problem  may  arise  with 
respect  to  HAP  applications  wherein 
the  Government  is  requested  to  buy 
the  applicant’s  home  soon  after  a  clo¬ 
sure  or  reduction  action  is  announced 
and,  at  the  time  of  the  filing  of  the  ap¬ 
plication,  there  is  no  evidence  of  ad¬ 
verse  real  estate  market  impact  as  a 
result  of  the  closure  or  reduction 
action.  In  such  a  case,  the  application 
cannot  be  approved  until  it  can  be  as¬ 
certained  that  as  a  result  of  the  clo¬ 
sure  or  reduction  action  there  is  “no 
market  for  the  sale  of  the  applicant’s 
dwelling  upon  reasonable  terms  and 
conditions.’’  Potential  applicants 
should  be  advised  that  in  the  early 
stages  of  a  closure  or  reduction  action, 
the  impact  on  the  housing  market 
may  be  very  slow  in  appearing.  Indica¬ 
tors,  such  as  sales  prices,  increased  in¬ 
ventory  and  decrease  in  sales,  may  be 
inconclusive  for  some  time  as  to 
whether  there  is  a  depressed  or  stag¬ 
nant  market.  The  applicant’s  experi¬ 
ence  in  trying  to  sell  his  property  may 
be  the  best  early  indication  of  the  lack 
of  a  market.  Until  there  is  evidence  of 
an  adverse  impact,  or  a  stagnant  real 
estate  market,  the  applicant  must  be 
advised  that  the  Government  cannot 
acquire  his  dwelling. 

(b)  An  applicant  who  decides  to 
appeal  within  180  days  after  he  is  noti¬ 
fied  that  his  application  has  been 
denied  because  of  no  impact,  faces  the 
possibility  that  the  market  may  not 
change  within  the  time  required  for 
consideration  of  his  appeal  and  that 
his  appeal  will,  therefore,  have  to  be 
denied.  In  view  of  the  fact  that  there 
may  be  an  impacted  real  estate  market 
at  a  later  date  as  a  result  of  the  clo¬ 
sure  or  reduction  action,  the  applicant 
should  be  given  the  opportunity  to 
appeal  or  to  withdraw  his  application 
without  prejudice  to  his  right  to  re¬ 
submit  it  at  a  later  date.  If  the  appli¬ 
cant  does  not  respond  within  the  180- 
day  period  or  if  the  applicant  should 
appeal  and  be  denied,  Division/Dis¬ 
trict  Engineers  may  make  recommen¬ 
dations  to  OCE  on  an  individual  case, 
basis  for  reopening  such  cases  in  the 
event  there  is  a  later  adverse  impact 
on  the  market  which  might  result  in 
favorable  action  in  the  applicant's 
case. 

§  644.209  Real  Estate  Appraisals. 

(a)  In  cases  where  the  applicants  sat¬ 
isfy  all  other  eligibility  requirements, 
individual  real  property  appraisals  will 
be  prepared  by  staff  or  contract  ap¬ 


praisers  as  guides  to  the  determina¬ 
tions  of  fair  market  values.  Care 
should  be  exercised  to  avoid  the  ex¬ 
pense  of  appraisals  which  are  elabo¬ 
rate  or  more  detailed  than  is  necessary 
to  provide  the  limited  data  necessary 
for  this  program.  It  is  to  be  noted  that 
in  this  program  no  property  will  be  ac¬ 
quired  through  condemnation  pro¬ 
ceedings.  Existing  FHA,  VA,  and  other 
valid  appraisals  should  be  used  in  lieu 
of  ordering  new  appraisals  where  such 
existing  appraisals  were  prepared 
within  an  acceptable  time  frame.  As 
an  exception  to  Subpart  B,  the  brief 
appraisal  format  set  forth  as  Figure  7- 
6,  or  a  reasonable  variation  thereof, 
will  be  used  in  this  program.  Substan¬ 
tial  savihgs  can  be  realized  in  the  use1 
of  a  short  form  appraisal  format. 
Where  there  is  an  appeal  as  to  value,  a 
full  appraisal  will  be  made  unless  the 
matter  can  be  resolved  at  the  Divi¬ 
sion/District  level.  Substantial  differ¬ 
ences  between  the  “before”  appraisal 
and  the  applicant’s  purchase  .  price 
should  be  fully  explained,  as  well  as 
substantial  differences  between  the 
"after”  appraisal  and  the  applicant's 
selling  price,  if  an  amount  other  than 
the  selling  price  is  used  to  determine 
benefits'.  To  the  extent  possible,  staff 
appraisals  should  be  obtained. 

(b)  Division/District  offices  should 
not  offer  to  furnish  the  applicant  with 
a  copy  of  the  appraisal  report  but  the 
applicant  will  be  notified  of  the  deter¬ 
mined  valuations  of  his  properties  so 
that  he  may  be  fully  informed  in  the 
event  he  desires  to  appeal  such  valu¬ 
ations.  If  the  applicant  requests  a  copy 
of  the  appraisal  report,  it  will  be  fur¬ 
nished  to  him. 

(c)  Except  as  set  forth  in  this  Sub¬ 
part  E,  HAP  appraisal  matters  will  be 
handled  as  set  forth  in  Subpart  B. 

§  644.210  Determination  of  Fair  Market 
Value  (FMV). 

The  Act  requires  that  determina¬ 
tions  be  made  of  the  fair  market  value 
(FMV)  of  applicants’  homes  as  of  a 
date  prior  to  the  announcement  and  in 
many  cases  at  the  time  of  sale.  The  Di¬ 
vision/District  will  make  determina¬ 
tions  of  FMV  using  the  real  estate  ap¬ 
praisal  report,  FHA  and  VA  loan  com¬ 
mitment  documents  and  any  pertinent 
information  contained  in  the  record 
which  relates  to  the  value  of  the  appli¬ 
cant’s  property. 

(a)  The  FMV  prior  to  the  public  an¬ 
nouncement  will  be  determined  as  of  a 
date  immediately  prior  to  the  an¬ 
nouncement,  or  as  close  ’to  the  an¬ 
nouncement  as  such  value  can  reason¬ 
ably  be  determined.  However,  if  it  is 
established  that  the  imminent  closure 
of  the  base  was  known  to  the  public 
prior  to  the  official  announcement, 
the  applicant  should  not  be  penalized 
for  the  resultant  downward  trend  of 
real  property  values  between  the  time 
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of  the  actual  public  knowledge  of  the 
closing  and  the  time  of  the  official  an¬ 
nouncement. 

(b)  If  the  applicant  has  made  a  rea¬ 
sonable  effort  to  sell  his  property 
within  the  time  frame  allotted  to  him 
by  the  circumstances  of  his  transfer 
and  relocation  and  there  are  no  cogent 
reasons  to  believe  that  the  transaction 
misrepresents  the  fair  market  value  of 
the  applicant’s  property  at  the  time  of 
the  transaction,  then  the  sales  price 
should  be  used  as  the  “after”  value. 
The  applicant  should  be  given  the  ad¬ 
vantage  of  any  reasonable  doubt.  Al¬ 
though  the  sales  price  normally  will 
be  used  as  the  “after”  value,  it  must  be 
recognized  that  some  applicants  may 
make  poor  bargains  and  sell  their 
homes  at  prices  substantially  below 
the  current  market  value  for  compara¬ 
ble  properties.  Since  it  is  not  intended 
under  this  program  to  provide  com¬ 
pensation  for  losses  occasioned  by  fail¬ 
ure  to  obtain  the  current  market  price, 
such  jan  applicant’s  benefit  may  have 
to  be*  determined  on  an  “after”  value 
greater  than  his  sale  price.  When  this 
is  done,  the  record  should  contain 
cogent  reasons  in  support  of  the 
“after”  value. 

(c)  As  an  aid  in  the  administration  of 
this  program,  the  Division/District  is 
authorized  to  use  as  the  “prior"  FMV 
an  amount  not  to  exceed  110  percent 
of  the  estimated  prior  FMV  shown  in 
the  appraisal  report,  when  he  deter¬ 
mines  that  the  circumstances  in  the 
individual  case  justify  such  action. 
The  specific  reasons  supporting  such 
action  will  be  made  a  part  of  the 
record  and  the  responsible  official  will 
include  a  statement  in  the  record  that 
the  prior  FMV  was  determined  in  ac¬ 
cordance  with  the  Act  and  delegations 
of  authority.  This  authority  may  be 
exercised  either  in  the  initial  process¬ 
ing  of  the  application  or  when  the 
matter  is  reviewed  on  appeal.  It  is  in¬ 
tended  that  an  eligible  applicant  will 
be  afforded  initially  that  amount  of 
benefits  to  which  he  is  entitled  and 
that  this  authority  will  not  be  used  as 
a  bargaining  tool  in  order  to  settle  the 
applicant’s  appeal. 

§  644.211  Reasonable  Effort  to  Sell. 

The  term  “reasonable  effort  to  sell,” 
or  similar  phrases  throughout  this 
chapter,  must  be  related  to  the  time 
the  applicant  has  available  to  him  (by 
direction  of  his  employer  or  by  person¬ 
al  choice)  to  sell  his  property.  If  he 
makes  plans  to  relocate  promptly,  he 
should  not  be  encumbered  by  a  re¬ 
quirement  to  hold  property  on  the 
market  beyond  a  desirable  time  con¬ 
sidering  his  relocatidn  plans.  This 
should  not  be  considered  to  be  encour¬ 
agement  for  a  private  sale  below  the 
apparent  market  value,  but  should  be 
considered  an  accommodation  to  the 
applicant  to  facilitate  his  move  by  sale 
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to  the  Government  at  90  percent  of 
prior  value. 

Benefits— Private  Sale  and 
Foreclosure 

§644.212  Benefit* — Private  Sale. 

(a)  An  eligible  applicant  may  be  re¬ 
imbursed  in  connection  with  the  pri¬ 
vate  sale  of  his  home  in  an  amount  not 
in  excess  of  95  percent  of  the  prior 
FMV,  less  the  FMV  of  the  property  at 
the  time  of  sale,  or  the  sales  price, 
whichever  is  greater.  Care  must  be  ex¬ 
ercised  to  assure  that  no  commitment 
is  made  to  an  applicant  as  to  the 
granting  of  assistance  in  the  absence 
of  a  finding  of  market  impact.  The  ap¬ 
plicant  must  show  that  he  has  made  a 
reasonable  effort  to  obtain  the  maxi¬ 
mum  price  for  the  property.  Appli¬ 
cants  should  be  encouraged  to  obtain  a 
release  from  the  VA  or  the  FHA  of 
their  liability  in  the  case  of  assump¬ 
tion  of  their  loan  by  their  purchaser. 

(b)  For  purposes  of  determining 
compensation  for  losses  sustained  in  a 
private  sale,  fair  market  value  at  the 
time  of  sale  as  contemplated  by  Sec¬ 
tion  1013(c)  of  the  Act  will  be  the  fair 
market  value  at  the  time  of  sale,  or 
the  sales  price,  whichever  is  greater, 
less  the  amount  of  the  closing  costs, 
sales  expenses,  and  “mortgage  points” 
customarily  paid  by  the  seller  in  the 
area  in  connection  with  the  sale  of  a 
one-  or  two-family  home.  Allowance  of 
the  real  estate  sale  expenses  may  not 
duplicate  any  sale  expenses  paid  or 
payable  under  Public  Law  89-516  (80 
Stat.  323,  324)  in  the  case  of  certain  ci¬ 
vilian  employees  who  have  a  perma¬ 
nent  change  in  their  duty  station. 

(c)  Section  1013(c)  of  the  Act  pro¬ 
vides  in  part  that  cash  payment  as 
compensation  for  losses  sustained  in  a 
private  sale  shall  not  be  made  in  any 
case  in  which  the  property  is  encum¬ 
bered  by  a  mortgage  loan  guaranteed, 
insured,  or  held  by  a  federal  agency 
unless  such  mortgage  loan  is  paid,  as¬ 
sumed  by  a  purchaser  satisfactory  to 
such  federal  agency,  or  otherwise  fully 
satisfied  at,  or  prior  to,  the  time  such 
cash  payment  is  made.  The  Veterans 
Administration  has  determined  that  it 
will  consider  the  present  titleholder  to 
be  the  “purchaser”  for  the  purposes  of 
this  program.  There  have  been  some 
difficulties  and  some  delays  in  obtain¬ 
ing  the  approval  by  FHA  arid  VA  of 
the  subsequent  purchaser.  Each  appli¬ 
cation  should  be  completely  processed, 
as  provided  below,  even  though  settle¬ 
ment  may  be  delayed  or  precluded  be¬ 
cause  of  the  failure  of  the  federal 
agency  to  certify  the  subsequent  pur¬ 
chaser  as  satisfactory: 

(1)  If  the  applicant  is  found  to  be  in¬ 
eligible  or  it  has  been  determined  that 
no  benefits  will  accrue  to  him,  no  con¬ 
tact  will  be  made  with  FHA  or  VA  as 
to  the  acceptability  of  a  subsequent 
purchaser.  The  applicant  will  be  noti- 
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fied  that  he  is  ineligible  or  that  he  is 
not  entitled  to  benefits.  If  no  appeal  is 
filed,  the  case  will  be  considered 
closed.  If  an  appeal  is  filed,  the  case 
will  be  handled  under  the  appeals  pro¬ 
cedures. 

(2)  If  the  applicant  is  found  to  be  eli¬ 
gible  and  agrees  to  accept  the  benefits 
offered,  the  Division/District  will  re¬ 
quest  the  FHA  or  VA  to  advise  wheth¬ 
er  the  subsequent  purchaser  has  been 
approved.  If  such  approval  is  not 
forthcoming,  or  the  FHA  or  VA  de¬ 
clines  to  approve  the  subsequent  pur¬ 
chaser.  the  applicant  will  be  advised 
that  payment  cannot  be  made  to  him 
until  FHA  or  VA  approves  the  subse¬ 
quent  purchaser.  Sufficient  funds  will 
be  allocated  to  provide  for  payment  to 
such  applicant  at  a  later  date,  in  the 
event  the  subsequent  ’  purchaser 
should  be  approved  by  the  FHA  or  VA. 

§<^44.213  Benefits — Foreclosure. 

(a)  Foreclosure  actions  may  be  treat¬ 
ed  as  foreclosures  or  as  prior  sales. 
However,  where  the  applicant  has  sold 
the  property  and  final  settlement  has 
been  made  on  the  basis  of  an  actual 
sale  the  case  may  not  be  reopened  in 
the  event  of  a  subsequent  foreclosure. 

(b)  Where  the  foreclosure  costs  are 
to  be  paid  or  reimbursed  by  the  Gov¬ 
ernment,  the  Division/District  will 
verify  all  facts  as  necessary  with  court 
officials,  judgment  holders,  and  claim¬ 
ants  before  making  payment. 

§  644.214  Benefits — Deed  in  Lieu  of  Fore¬ 
closure. 

Where  an  applicant  has  conveyed 
his  home  by  deed  in  lieu  of  foreclo¬ 
sure,  the  case  will  be  treated  as  a  pri¬ 
vate  sale. 

§  644.215  Benefits — Private  Sale  or  Fore¬ 
closure  Basis. 

(a)  Upon  determination  of  the  bene¬ 
fits  to  which  an  applicant  is  entitled, 
based  on  private  sale  or  payment  or  re¬ 
imbursement  of  foreclosure  costs,  the 
applicant  will  be  notified  by  letter  as 
to  such  benefits  and  asked  to  advise 
concerning  acceptance  of  the  benefits 
most  advantageous  to  him.  He  will  be 
informed  by  the  Division/District  in 
specific  detail  how  the  benefits  were 
determined,  including  the  estimated 
valuations,  and  advised  of  his  right  to 
appeal  any  decision  which  he  feels  is 
adverse  to  his  interest  and  the  appeal 
procedure  to  be  followed.  Where  appli¬ 
cable,  an  information  copy  of  the 
letter  to  the  applicant  will  be  fur¬ 
nished  to  the  regional  office  of  the  VA 
or  FHA. 

(b)  Upon  receipt  of  notification  of 
acceptance  of  benefits  by  the  appli¬ 
cant,  necessary  documentation  will  be 
made  and  checks  will  be  issued  to  the 
appropriate  parties  as  provided  in  this 
pamphlet. 
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(c)  If  the  application  is  processed  as 
a  private  sale  and  payment  is  made  to 
the  applicant,  the  applicant  is  thereaf¬ 
ter  precluded  from  being  eligible  for 
foreclosure  benefits.  In  the  event  of 
little  or  no  benefits  under  the  private 
sale  formula,  and  where  no  foreclosure 
has  occurred,  an  eligible  applicant  will 
be  apprised  of  the  foreclosure  benefits 
available  under  the  law  and  will  be 
given  the  opportunity  to  withdraw  his 
application,  without  prejudice  to  his 
right  to  resubmit  it  at  a  later  date 
within  the  three-year  time  period  limi¬ 
tation,  if  he  desires  to  handle  the 
matter  in  this  manner. 

Benefits— Acquisition 

§  644.216  Acquisition  by  the  Government. 

(a)  An  eligible  applicant  who  owns 
his  home  may  elect  to  sell  the  proper¬ 
ty  to  the  Government  and  to  receive, 
as  the  purchase  price  thereof,  an 
amount  not  to  exceed  90  percent  of 
prior  FMV  or  the  amount  of  the  out¬ 
standing  mortgages.  Purchase  by  the 
Government  does  not  involve  a  dis¬ 
placement  within  the  meaning  of  Pub. 
L.  91-646  (84  Stat.  1894)  and  Pub.  L. 
91-646  has  no  application. 

(b)  An  eligible  applicant  who  still 
owns  his  home  should  be  advised  of 
the  acquisition  procedures  and  of  the 
estimated  time  to  complete  the  acqui¬ 
sition.  The  applicant  should  also  be 
made  aware: 

(1)  That  the  election  to  sell  his 
home  to  the  Government  is  voluntary, 
must  be  made  within  30  days  after  he 
has  been  advised  as  to  the  "prior”  fair 
market  value,  subject  to  a  right  of 
appeal  with  respect  to  the  amount  of 
the  prior  value,  and  that  the  Govern¬ 
ment  will  take  title  only  by  a  direct 
purchase  transaction  since  condemna¬ 
tion  is  not  authorized. 

(2)  That  if  he  retains  title  to  the 
property  he  will  not  be  eligible  for 
homeowners  assistance. 

(3)  That  in  the  event  he  sells  his 
home  privately  he  is  entitled  to  receive 
private  sale  assistance  under  the  for¬ 
mula  set  forth  in  the  law. 

(4)  That  the  Government  will  deter¬ 
mine  benefits  and  that  all  possible  aid 
will  be  given  to  afford  him  the  full 
benefits  authorized  by  the  Act. 

§644.217  Assumption  of  Primary  Mort¬ 
gage. 

When  the  applicant’s  home  is  pur¬ 
chased,  the  agreement  between  DOD 
and  the  Department  of  Housing  and 
Urban  Development  (HUD)  contem¬ 
plates  that  the  primary  mortgage  will 
be  assumed  by  the  Government  and 
that  pther  mortgages  will  be  paid  off 
as  part  of  the  closing  of  the  purchase 
transaction.  The  primary  mortgage 
will  not  be  prepaid  unless  approval  is 
obtained  from  HUD  (FHA)  or  from 
HQDA  (DAEN-REH-O)  WASH  DC 
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20314.  It  is  considered  that  where  the 
Government  has  assumed  and  agreed 
to  pay  the  mortgage  indebtedness,  the 
benefits  accorded  by  the  Act  are  ful¬ 
filled,  even  though  the  primary  mort¬ 
gage  is  left  outstanding  and  the  appli¬ 
cant  may  not  technically  be  released 
from  his  obligations  thereunder. 

§  644.218  Closing  and  Settlement  Costs — 
Arrearages. 

(a)  The  applicant  is  responsible  for 
making  mortgage  payments  up  until 
the  date  of  purchase  by  the  Govern¬ 
ment  and  the  Government  will  assume 
no  responsibility  if  the  applicant  fails 
to  make  such  payments  and  there  is  a 
foreclosure.  However,  in  connection 
with  the  acquisition  the  Government 
will  reimburse  the  applicant  on  a  pro¬ 
rated  basis  for  mortgage  interest;  pen¬ 
alty  charges,  if  any;  and  taxes  and 
hazard  insurance  premiums,  due  after 
the  date  of  the  applicant’s  relocation 
or  date  of  his  application,  whichever  is 
later.  The  applicant  is  reimbursed  for 
the  principal  portion  of  mortgage  pay¬ 
ments  by  being  paid  for  his  equity  in 
the  property  at  time  of  settlement; 
caution  should  be  exercispd  to  assure 
that  no  duplicate  payment  is  made  in 
this  respect.  The  applicant  is,  of 
course,  responsible  for  payment  of 
outstanding  judgments,  liens,  and  en¬ 
cumbrances,  including  levied  or  pend¬ 
ing  public  improvement  assessments. 
To  the  extent  that  the  applicant  re¬ 
ceives  a  payment,  such  as  rental 
income,  or  other  benefits  from  use  of 
the  property  after  filing  his  applica¬ 
tion,  or  the  date  of  his  relocation, 
whichever  is  later,  an  appropriate  ad¬ 
justment  will  be  made  by  the  District/ 
Division  Engineer.  Closing  and  settle¬ 
ment  costs  are  borne  by  the  Govern¬ 
ment. 

(b)  The  amount  of  the  outstanding 
mortgages  as  contemplated  by  Section 
1013(c)  will  be  the  total  amount  which 
the  applicant,  as  the  mortgagor*  owes 
pursuant  to  the  mortgage  agree- 
ment(s).  This  will  include  taxes, 
hazard  insurance,  and  interest  and 
penalty  charges  which  have  accrued 
and  have  been  added  to  the  total  in¬ 
debtedness,  as  adjusted  to  provide  for 
the  costs  for  which  the  applicant  is  re¬ 
sponsible,  as  set  forth  in  paragraph  (a) 
of  this  section. 

§  644.219  Preparation  of  Offer  to  Sell. 

If  the  applicant  elects  to  sell  the 
property  to  the  Government,  the  ap¬ 
plicant  and  spouse  will  execute  an 
offer  to  sell  the  property  reflecting 
the  terms  and  conditions  of  the  pro¬ 
posed  sale.  ENG  Form  42  appropriate¬ 
ly  modified  or  other  form  may  be  used 
for  this  purpose.  It  is  not  necessary  to 
submit  the  revised  form  of  offer  to  the 
Chief  of  Engineers  for  consideration 
prior  to  acceptance.  Provision  in  the 
offer  for  mortgage  assumption  by  the 


Government  should  conform  to  local 
law.  Provision  for  the  prorating  of  real 
estate  taxes  should  conform  to  local 
custom. 

§  644.220  Preparation  of  Lands  Repre¬ 
sentative's  Report. 

A  complete  written  record  of  con¬ 
tacts  with  the  applicant  will  be  pre¬ 
pared  and  signed  by  the  lands  repre¬ 
sentative.  Part  I  of  ENG  Form  3423, 
Negotiators  Report,  may  be  used  for 
this  purpose.  This  record  will  state  the 
chronological  history  of  the  contacts 
made  and  all  elements  considered  in 
evaluating  the  various  elections  availa¬ 
ble.  Final  action  on  the  applicant's 
offer  will  be  entered  on  this  record  as 
soon  as  that  information  is  available. 

§  644.221  Acceptance  and  Distribution  of 
Offer  to  Sell. 

(a)  For  each  purchase  transaction 
the  original  and  four  copies  will  be 
signed  by  the  applicant  and  spouse,  if 
any.  A  copy  will  be  left  with  the  appli¬ 
cant  when  the  offer  is  obtained. 

(b)  Division  and  District  Engineers, 
and  the  Chiefs  of  their  Real  Estate  Di¬ 
visions  are  authorized  to  accept  offers 
to  sell  incident  to  the  acquisition  of 
land  under  the  Homeowners  Assist¬ 
ance  Program. 

(c)  When  the  offer  is  approved, 
funds  determined  to  be  available  and 
the  instrument  accepted,  the  offer  will 
be  appropriately  numbered  and  dis¬ 
tributed  immediately  as  follows: 

(1)  Original  signed  offer  to  project 
file. 

(2)  One  signed  copy  to  the  applicant. 

(3)  Signed  copy  to  title  assembly.  . 

(4)  Signed  copy  to  F&A  Officer. 

§  644.222  Occupation  of  Property. 

(a)  Under  agreement  with  DOD, 
FHA  will  assume  custody  of  the  prop¬ 
erties  for  management  and  disposal 
immediately  upon  vesting  of  title.  Ar¬ 
rangement  should  be  made  with  the 
applicant  and  the  tenant  if  the  proper¬ 
ty  is  rented,  for  the  transfer  of  posses¬ 
sion  of  the  property  to  the  Govern¬ 
ment.  Ordinarily,  possession  should  be 
given  at  the  time  title  is  vested  in  the 
United  States.  An  agreed  possession 
date  should  be  incorporated  in  the 
offer.  The  applicant  should  arrange 
with  his  tenant  to  vacate  the  property 
by  the  time  agreed  upon.  FHA  desires 
that  the  property  be  vacant  at  the 
time  it  receives  custody. 

(b)  If  circumstances  require,  appli¬ 
cants  and  their  tenants  may  be  per¬ 
mitted  to  remain  in  possession  after 
title  is  transferred  to  the  United 
States:  Provided,  however,  prior  ap¬ 
proval  is  obtained  from  the  local  FHA 
insuring  agency  which  will  assume  cus¬ 
tody  of  the  property,  in  which  case 
the  hazard  insurance  of  the  owner  will 
be  continued  at  his  expense  during  the 
period  of  such  occupancy. 
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§  644.223  Other  Outstanding  Rights. 

Rights  of  third  parties  in  the  proper¬ 
ty,  other  than  those  discussed  above, 
will  be  left  outstanding:  Provided, 
That  this  is  consistent  with  good  real 
estate  practices  in  the  community  and 
will  not  prejudice  the  marketability  of 
the  property,  such  as  easements  for 
public  highways  and  utilities.  Mineral 
and  water  rights  may  also  fall  within 
this  category.  Restrictive  covenants  of 
the  types  held  to  be  against  public 
policy  may  be  waived:  however,  other 
types  of  restrictive  covenants  must  be 
satisfied  or  removed  by  the  owner 
unless  they  are  of  a  nature  which  will 
not  prejudice  the  marketability  of  the 
property. 

§  644.224  Administrative  Waiver. 

Division  and  District  Engineers, 
and/or  the  Chiefs  of  their  Real  Estate 
Divisions,  will  determine  whether  any 
outstanding  right  or  interest  in  the 
property  should  be  administratively 
waived.  Inclusion  of  such  outstanding 
right  or  interest  in  the  “subject  to” 
clause  of  the  accepted  offer  will  be  evi¬ 
dence  of  this  determination.  If  they 
are  to  be  waived,  it  is  important  that 
they  be  included  in  the  “subject  to" 
clause. 

§  644.225  Hazard  Insurance. 

(a)  Properties  to  be  acquired  by  the 
United  States  will  usually  be  covered 
by  hazard  insurance.  The  owner 
should  be  advised  that  any  improve¬ 
ments  on  the  land  remain  his  property 
until  title  has  been  vested  in  the 
United  States  by  delivery  of  the  deed 
and  loss  or  damage  thereto  caused  by 
fire,  acts  of  God,  theft,  or  vandalism, 
before  such  vesting  of  title  will  be 
borne  by  him.  The  purchase  contract 
will  reflect  the  owner's  responsibilities 
in  this  respect. 

(b)  After  title  has  vested,  losses  to 
improvements  not  caused  by  the  will¬ 
ful  act  or  gross  negligence  of  the 
owner  will  be  borne  by  the  United 
States.  The  Government  w  ill  not  carry 
insurance  of  any  nature  on  the  proper¬ 
ty  except  to  the  extent  hereinafter  ex¬ 
plained.  The  time  and  method  of  can¬ 
cellation  and  negotiation  for  refund  of 
premiums  paid  will  be  the  responsibil¬ 
ities  of  the  owner. 

(c)  When  FHA  receives  custody  of 
the  property,  it  will  advise  the  mort¬ 
gagee  that  the  insurance  coverage 
should  be  canceled  and  that  the 
United  States  does  not  intend  to  carry 
insurance  of  any  nature  on  the  proper¬ 
ty.  If  FHA  is  unable  to  arrive  at  an  ar¬ 
rangement  with  the  mortgagee  in  this 
regard.  FHA  will  obtain  a  property  in¬ 
surance  policy  in  an  amount  equiva¬ 
lent  to  the  unpaid  balance  of  the 
mortgage  which  the  Government  has 
assumed  and  agreed  to  pay.  FHA  will 
then  advise  the  mortgagee  that  he 
may  cancel  the  existing  property  in- 
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surance  policy  or  release  it  to  the 
former  owner  for  cancellation.  Any 
unearned  premiums  will  be  the  prop¬ 
erty  of  the  former  owner.  Insurance 
claims  arising  after  agreement  be¬ 
tween  the  applicant  and  the  Govern¬ 
ment  must  be  assigned  to  the  Govern¬ 
ment. 

§644.226  Title  Evidence.  Title  Clearance 
and  Closing. 

The  procedures  governing  the  pro¬ 
curement  of  title  evidence,  title  clear¬ 
ance  and  closings  for  fee  acquisitions 
by  purchase  as  set  forth  in  Subpart  C 
will  apply  generally  to  acquisition  of 
properties  under  the  Homeowners  As¬ 
sistance  program,  except  as  otherwise 
^provided  herein.  If  a  survey  showing 
the  location  of  the  building  on  the 
homesite  is  available  from  the  lender 
or  other  source  at  little  or  no  cost,  it 
should  be  included  as  part  of  the  title 
evidence  in  each  case.  Where  reason¬ 
able  grounds  exist  for  the  belief  that 
some  irregularity  In  title  might  be  dis¬ 
closed  by  a  survey,  one  should  always 
be  obtained  by  the  Division/District 
^and  included. 

§  644.227  Preliminary  Title  Evidence. 

When  determination  is  made  that  an 
applicant  is  eligible  for  assistance  and 
he  has  elected  to  sell  the  property  to 
the  Government,  preliminary  title  evi¬ 
dence  for  the  property  will  be  ob¬ 
tained  from  the  applicant  or  his  mort¬ 
gagee  and  furnished  to  the  title  com¬ 
pany  in  an  effort  to  reduce  costs  in  ob¬ 
taining  preliminary  title  opinions. 

§  644.228  Closings. 

(a)  Closing  of  the  purchase  transac¬ 
tion  will  be  accomplished  in  accord¬ 
ance  with  the  terms  of  the  accepted 
offer. 

(b)  All  mortgages  against  the  proper¬ 
ty  which  the  Government  has  as¬ 
sumed  and  agreed  to  pay  by  the  terms 
of  the  accepted  offer,  except  the  first 
or  primary  mortgage,  will  be  paid  off 
and  released  of  record  expeditiously 
after  delivery  of  deed  conveying  the 
property  to  the  United  States.  Nor¬ 
mally,  this  payoff  occurs  as  a  part  of 
the  closing  transaction  but  after  deliv¬ 
ery  of  deed. 

(c)  The  mortgagee  may  be  holding 
an  escrow  account  on  behalf  of  the  ap¬ 
plicant  to  be  used  for  the  payment  of 
taxes,  mortgage  insurance  premium 
and  hazard  insurance  premium  as  they 
become  payable.  Negotiation  for 
refund  of  amounts  paid  to  this  ac¬ 
count  will  be  the  responsibility  of  the 
applicant. 

§  644.229  Notification  of  Conveyance  of 
Title  to  FHA. 

(a)  On  the  date  title  to  the  property 
vests  in  the  United  States,  the  Divi¬ 
sion/District  will  notify  FHA  in  writ¬ 
ing  to  assume  custody  of  the  property. 
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FHA  Form  No.  1174  will  be  used.  The 
property  will  not  be  entered  on  prop¬ 
erty  acquisition  or  inventory  records 
of  the  Corps.  The  notification,  togeth¬ 
er  with  the  keys,  will  be  furnished  to 
the  local  FHA  insuring  office  which 
will  have  the  actual  management  of 
the  property  with  a  copy  to  the  Assist¬ 
ant  Commissioner-Comptroller,  Feder¬ 
al  Housing  Administration,  Depart¬ 
ment  of  Housing  and  Urban  Develop¬ 
ment.  Washington.  D  C.  20412,  ATTN: 
Acquired  Home  Property  Section.  In 
addition,  FHA  should  be  advised  that 
the  deed,  title  evidence  and  related 
papers  will  be  furnished  as  soon  as 
they  are  available. 

(b)  The  notification  will  include  the 
following  information: 

(1)  Appropriate  application  identifi¬ 
cation  number. 

(2)  Property  location  (Street, 
Number,  City,  County,  State,  and  Zip 
Code). 

(3)  Legal  description. 

(4)  Date  title  transferred  to  United 
States. 

(5)  Name  and  address  of  Govern¬ 
ment’s  grantor. 

(6)  Name  and  address  of  mortgagee 
and  unpaid  balance  owing  on  mort¬ 
gage. 

(7)  Whether  property  is  vacant.  If 
occupied,  indicate  if  lease  is  written  or 
oral,  term,  amount  of  monthly  rent, 
date  through  which  rent  is  paid  and  to 
whom  paid  and  name  of  tenant. 

(8)  General  condition  of  property. 

(9)  Tax  information. 

(10)  Other  pertinent  information  as 
appropriate. 

§  644.230  Disposition  of  Final  Title  Assem¬ 
bly.  . 

Immediate  action  should  be  taken  by 
Division/District  to  furnish  necessary 
evidence  showing  the  Government’s 
title  to  the  local  FHA  area  office 
having  jurisdiction  over  resale  of  the 
respective  property  involved.  This  evi¬ 
dence  will  consist  of: 

(a)  A  copy  of  the  deed  to  the  Gov¬ 
ernment, 

(b)  The  preliminary  title  policy,  and 

(c)  The  Attorney’s  certificate  as  to 
vesting  of  merchantable  title  in  the 
United  States.  The  final  title  policy, 
updated  through  the  date  of  recorda¬ 
tion  of  the  deed,  will  be  sent  to  the 
local  FHA  Area  Office  as  soon  as  avail¬ 
able.  At  the  same  time  as  preliminary 
title  documents  are  sent  to  FHA,  an 
information  copy  of  the  letter  of 
transmittal  will  be  furnished  this 
office,  HQDA  (DAEN-REH-O)  WASH 
DC  20314,  together  with  a  copy  of  the 
deed  of  conveyance  and  a  copy  of  the 
attorney’s  certificate  of  title. 

§  644.231  FHA  Forms. 

FHA  Forms  No.  1174  (Notification  of 
Military  Acquisition)  and  No.  1173 
(Transmittal  of  Recorded  Deed  and 
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Title  Assembly— Military  Acquisition) 
because  of  their  limited  use  have  been 
approved  for  local  reproduction. 

Appeals 

§  644.232  Appeals  Policy. 

Section  1013(f)  of  the  Act  provides 
that  the  provisions  of  the  Act  shall  be 
administered  in  conformance  with  the 
requirements  contained  therein  and 
under  such  conditions  and  regulations 
as  the  Secretary  of  Defense  may  pre¬ 
scribe,  and  all  determinations  and  de¬ 
cisions  made  pursuant  to  such  regula¬ 
tions  shall  be  final  and  conclusive  and 
shall  not  be  subject  to  judicial  review. 

§  644.233  Authority. 

Among  other  things,  the  S/D  dele¬ 
gated  to  the  S/A  authority  to  estab¬ 
lish  an  appeals  procedure,  with  re¬ 
sponsibility  for  final  action  assigned  to 
a  designated  component  of  the  De¬ 
partment  of  the  Army.  Pursuant 
thereto,  and  in  conformity  with  imple¬ 
menting  regulations  prescribed  by  the 
S/D,  the  appeal  procedure  in  this  Sec¬ 
tion  has  been  established  and  authori¬ 
ty  to  take  final  action  on  appeals  has 
been  vested  in  the  Assistant  Secretary 
of  the  Army  (Installations,  Logistics 
and  Financial  Management). 

§  644.234  Appeal  Procedure. 

(a)  The  appeal  procedure  contained 
in  this  Section  is  summarized  as  fol¬ 
lows: 

( 1 )  The  applicant  may  file  an  appeal 
from  a  decision  denying  his  applica¬ 
tion,  or  from  a  decision  which  the  ap¬ 
plicant  believes  to  be  in  error  as  con¬ 
trary  to  fact  or  not  in  conformance 
with  the  provisions  of  the  Act.  Any 
written  objection  by  an  applicant  to  a 
decision  made  on  his  case  or  to  an 
offer  of  benefits  will  be  considered  to 
be  an  appeal.  Although  the  Division/ 
District  may  reply  to  the  applicant  ex¬ 
plaining  the  Government’s  position, 
the  applicant  will  be  advised,  never¬ 
theless,  that  his  written  objection  is 
considered  to  be  an  appeal  and  that  it 
will  be  processed  in  accordance  with 
the  established  appeal  procedure 
unless  the  applicant  formally  with¬ 
draws  his  objections. 

(2)  The  appeal  will  be  considered  at 
the  District  level  and  will  be  reviewed 
at  the  Division  and  OCE  level  and  a 
determination  will  be  made  at  each 
level  as  to  whether  or  not  favorable 
action  can  be  taken.  An  appeal  which 
has  been  forwarded  to  a  higher  eche¬ 
lon  of  review  may  not  be  settled  at  a 
lower  echelon  without  the  concur¬ 
rence  of  the  highest  echelon  to  which 
the  appeal  has  been  transmitted. 

(3)  If  favorable  action  cannot  be 
taken,  the  appeal  will  be  forwarded  by 
OCE  to  the  Assistant  Secretary  of  the 
Army  (IL  &  FM)  for  further  review 
and  for  final  decision. 
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(b)  The  requirements  of  the  Admin¬ 
istrative  Procedure  Act  do  not  apply  to 
appeals  filed  under  the  Act, 

§  644.235  Applicant’s  Appeal. 

(a)  An  applicant  may  appeal  because 
of  an  unfavorable  decision  as  to  his  eli¬ 
gibility  for  benefits,  or  he  may  appeal 
because  he  believes  that  the  benefits 
offered  are  insufficient.  Each  appli¬ 
cant  will  be  notified  of  the  decision 
made  on  his  application  and  the  rea¬ 
sons  for  such  action.  It  is  anticipated 
that  if  applicants  are  fully  informed  of 
the  reasons  for  the  decision,  the 
number  of  appeals  will  be  reduced. 

(b)  The  letter  to  the  applicant  noti¬ 
fying  him  of  the  decision  will  contain 
the  following  minimum  information: 

(1)  As  appropriate,  a  reference  to,  or 
a  quotation  of,  the  provision  of  the 
Act  which  is  involved  in  the  decision 
or  offer  of  benefits. 

(2)  The  reasons  for  the  decision. 

(3)  Notification  to  the  applicant  of 
his  right  to  file  an  appeal.  He  should 
be  advised  that  if  he  believes  the  deci¬ 
sion  is  in  error  because  it  is  not  in 
accord  with  the  facts  or  the  provisions 
of  the  Act,  he  may  file  an  appeal  with 
the  Division /District  or  with  the  Chief 
of  his  Real  Estate  Division  in  writing 
within  180  days  from  the  date  of 
notice  of  such  unfavorable  decision 
and,  if  he  files  an  appeal,  he  should 
identify  the  errors,  state  the  reasons 
for  the  appeal  and  submit  whatever 
information  he  desires  in  support  of 
his  appeal.  He  should  also  be  advised 
that  his  appeal  will  be  considered  by 
the  District  Engineer  and  reviewed  by 
the  Division  Engineer  and  the  Chief  of 
Engineers  and,  if  favorable  action 
cannot  be  taken,  it  will  be  submitted 
to  the  Assistant  Secretary  of  the  Army 
(IL  &  FM)  for  final  decision. 

(c)  The  applicant’s  reply  to  the 
letter  notifying  him  of  the  decision  in 
his  case  will  be  construed  broadly  as 
constituting  an  appeal  from  such  deci¬ 
sion. 

§  644.236  Processing  of  Appeals. 

(a)  Appeals  will  be  processed 
through  channels  to  HQDA  (DAEN- 
REH-A)  WASH  DC  20314.  Inasmuch 
as  the  appeal  is  based  upon  a  decision 
by  the  District  Engineer  which  is  con¬ 
sidered  by  the  applicant  to  be  adverse 
to  his  interest,  an  opportunity  is  af¬ 
forded  at  each  level  of  review  to  find 
in  favor  of  the  applicant  and  to  settle 
the  appeal.  An  attempt  will  be  made 
to  resolve  the  matter  at  each  level  of 
review  as  provided  in  paragraph  (d)  of 
this  section.  If  a  proposed  solution  is 
acceptable  to  the  applicant  and  the 
matter  is  resolved  to  the  satisfaction 
of  the  applicant,  the  matter  will  be 
considered  a  review  of  an  appeal  and  a 
withdrawal  from  appeal  status. 

(b)  After  receipt  of  the  appeal,  the 
errors  cited  by  the  applicant  and  the 


additional  information  furnished  by 
him  in  support  of  his  appeal  will  be  in¬ 
vestigated  promptly  by  the  Division/ 
District.  The  investigation  will  be  as 
extensive  as  required  to  define  clearly 
the  basis  for  the  appeal  and  to  pro¬ 
duce  information  required  for  its  con¬ 
sideration.  Upon  completion  of  the  in¬ 
vestigation,  the  information  submitted 
with  the  application  will  be  reconsid¬ 
ered,  together  with  the  information 
obtained  as  a  result  of  the  investiga¬ 
tion  and  a  determination  made  wheth¬ 
er  favorable  action  can  be  taken.  A 
report  of  the  investigation  and  consid¬ 
eration  will  be  prepared  which  will  in¬ 
clude  a  brief  outline  of  the  basis  of  the 
application  for  assistance;  the  initial 
decision  by  the  Division/District  from 
which  the  applicant  has  appealed;  the 
basis  for  the  applicant’s  appeal;  perti¬ 
nent  information  necessary  to  deter¬ 
mine  the  merits  of  the  appeal;  the 
scope  of  the  investigation  and  of  the 
consideration  of  the  appeal;  the  deci¬ 
sion  on  the  appeal  and  the  reasons  in 
support  thereof.  The  report  will  con¬ 
tain  the  following  headings:  Appli¬ 
cant’s  claim  for  assistance;  decision  on 
applicant’s  appeal;  summary  of  find¬ 
ings  on  appeal;  conclusions  and  rea¬ 
sons;  and  recommendations.  The  appli¬ 
cant  will  be  notified  if  favorable  action 
can  be  taken.  If  favorable  action 
cannot  be  taken,  no  communication 
will  be  sent  to  the  applicant  except 
that,  at  the  applicant’s  specific  re¬ 
quest,  he  will  be  advised  of  the  status 
of  his  appeal;  the  appeal  will  be  for¬ 
warded  to  higher  authority  for  review; 
and  the  report  will  become  part  of  the 
appeal  assembly,  referred  to  below. 

(c)  Where  there  is  an  appeal  as  to 
value  and  a  brief  appraisal  report  has 
been  used  in  the  initial  consideration 
of  the  case,  consideration  should  be 
given  to  obtaining  a  full  appraisal 
prior  to  forwarding  the  appeal  assem¬ 
bly,  unless  it  is  being  recommended 
that  the  matter  be  settled  administra¬ 
tively  by  OCE. 

(d)  Where  favorable  action  on  the 
appeal  cannot  be  taken  by  the  Divi¬ 
sion/District,  an  appeal  assembly  will 
be  prepared  in  sufficient  copies  to  pro¬ 
vide  one  copy  for  the  next  higher  level 
of  review  and  two  copies  (including 
original  papers  where  available)  for 
submission  to  OCE.  The  copy  of  the 
appeal  containing  the  original  papers 
will  be  returned  to  the  Division/Dis¬ 
trict  after  a  decision  on  the  appeal  has 
been  reached.  The  appeal  assembly 
will  have  a  jacket  cover  or  heavy  paper 
backing  with  a  suitable  fastener  at  the 
top.  It  will  consist  of  the  following 
items  which  will  be  assembled  in  the 
order  shown  below  with  such  vari¬ 
ations  or  additions  as  the  circum¬ 
stances  required: 

(1)  Investigation  and  consideration 
report. 

(2)  Written  appeal  and  amendments. 
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(3)  Application  with  attachments. 

(4)  Approved  market  impact  study, 
or  reference  thereto  where  one  has 
been  submitted  previously. 

(5)  Appraisal  report. 

(6)  Pertinent  correspondence  in 
chronological  order. 

(7)  Copy  of  closure  announcement  or 
pertinent  extract  therefrom. 

(8)  Any  other  documents  or  informa¬ 
tion  which  have  a  significant  bearing 
on  applicant’s  claim  for  assistance. 

§  644.237  Review  of  Appeal  by  the  Divi¬ 
sion  Engineer. 

The  purpose  of  this  review  is  to 
insure  that: 

(a)  The  initial  decision  was  in  accord 
with  the  facts,  the  provisions  of  the 
Act  and  existing  regulations. 

(b)  The  applicant  was  properly  noti¬ 
fied  why  favorable  action  could  not  be 
taken  on  his  application;  that  he  has 
filed  an  appeal  from  this  decision  and 
has  submitted*  all  of  the  information 
he  intends  to  submit  in  support  there¬ 
of. 

(c)  The  District  Engineer’s  decision 
on  the  appeal  is  supported  by  the 
record. 

(d)  The  appeal  assembly  contains 
the  necessary  information  in  support 
of  the  decision  and  has  been  assem¬ 
bled  as  stated  in  this  Section. 

§644.238  Action  on  Appeal  by  the  Divi¬ 
sion  Engineer. 

Action  by  the  Division  Engineer  will 


be  taken  as  expeditiously  as  possible. 
If  the  Division  Engineer  concurs  in 
the  recommendation,  additional  com¬ 
ments  and  recommendations,  together 
with  the  reasons  and  supporting  docu¬ 
ments,  if  appropriate,  will  be  forward¬ 
ed  to  OCE.  If  the  Division  Engineer 
does  not  concur  in  the  District  Engi¬ 
neer’s  recommendation,  the  matter 
will  be  returned  to  the  District  Engi¬ 
neer  for  further  consideration  or  for  a 
directed  solution. 

§  644.239  Review  of  Appeal  by  OCE. 

The  appeal  will  be  reviewed  by  OCE. 
Any  deficiency  in  the  appeal  assembly 
will  be  corrected.  If  the  position  of  the 
Division/District  is  not  concurred  in, 
the  appeal  will  be  returned  for  further 
consideration  or  for  a  directed  solu¬ 
tion.  If  the  position  of  the  Division/ 
District  is  concurred  in,  a  proposed 
letter  to  the  applicant  denying  his  ap¬ 
plication  will  be  sent  to  the  Assistant 
Secretary  of  the  Army  (IL&FM)  with 
the  recommendation  that  it  be  signed 
and  returned  to  OCE  for  dispatch  to 
the  applicant. 

§644.240  Action  by  the  Assistant  Secre¬ 
tary  of  the  Army  (IL&FM). 

Final  decision  on  appeals  will  be 
made  by  the  Assistant  Secretary  of 
the  Army  (IL&FM)  based  on  recom¬ 
mendations  received  from  OCE.  In  the 
event  the  recommendations  are  not 
approved,  the  appeal  will  be  returned 
to  OCE  for  further  consideration.  If 
the  recommendations  are  approved, 
the  letter  to  the  applicant  denying  his 


appeal  will  be  signed  by  the  Assistant 
Secretary  of  the  Army  (IL&FM)  and 
returned  to  OCE  for  dispatch  to  the 
applicant.  This  will  constitute  a  final 
decision  on  the  applicant’s  appeal. 

§  644.241  Final  Action  by  OCE. 

Where  the  Assistant  Secretary  of 
the  Army  (IL&FM)  has  not  approved 
OCE  recommendations  or  appeal,  the 
matter  will  be  reconsidered  and,  if  pos¬ 
sible,  objections  resolved  at  OCE  level. 
Otherwise,  the  pertinent  correspond¬ 
ence  will  be  returned  to  the  Division 
Engineer  with  appropriate  instruc¬ 
tions  for  further  action  to  be  taken. 
Where  the  Assistant  Secretary  of  the 
Army  (IL&FM)  has  approved  the  rec¬ 
ommendations,  the  letter  to  the  appli¬ 
cant  signed  by  the  Assistant  Secretary 
of  the  Army  (IL&FM)  will  be  dis¬ 
patched  by  OCE;  the  pertinent  corre¬ 
spondence,  including  a  copy  of  the 
appeal  assembly  with  original  papers, 
will  be  forwarded  to  the  Division  Engi¬ 
neer  for  recording  and  filing;  and  the 
case  will  be  considered  closed. 

§  644.242  Dissemination  of  Decisions. 

Decisions  by  the  Assistant  Secretary 
of  the  Army  (IL&FM),  with  respect  to 
appeals,  will  not  be  published  by  OCE. 
Except  as  authorized  by  OCE,  Divi¬ 
sion/District  will  not  refer  to  such  de¬ 
cisions  in  letters  sent  to  other  appli¬ 
cants  when  notifying  them  that  favor¬ 
able  action  cannot  be  taken  on  their 
applications. 

(FR  Doc.  79-936  Filed  1-12-79:  8:45  am] 
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